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SELECTION OF LEADING CASES. 


TRANSFER OF PROPERTY. 
Before Mu. Jesrir Mooexaree axo Ma. Jeenice Movin 
HAKIM LAL 


MOOSHAHAR SAHU. 


[Reported in I. L. R. 34 Cale. 999; 6 C. L J. 410; 
41 C. WN. 889 ; Since affirmed by Privy Conneit 
See 23 C. L. J. 406 P. C.; 90 C. W. N. 
393 P.C) 


‘The judgment of the Court was as follows: — 

"Mooxmure axo Horwwoon, JJ. The circumstances which 
Jed to the litigations ont of which these two appeals arise, vo f. 
mn ib in necessary to state them for the disposal of the questions 
rained before us, lie in a narrow compass, and although they 
wore tho subject of controversy in the Court below, were not 
disputed before us. On the Lith December 1900, the plaintiffs 
pu m commenced an action against Krishna Benode 
‘Upadhya, one of the defendants in these suits, for recovery of 














apprehended that the defendant might alienate his properties. 
"before judgment, and made an application for attachment 
pendente lite. Tho application, however, proved infructuous, 
‘and was rejected on the 12th February 1901. On the 29th 
November following, the plaintiffs obtained a decree for a largo 














sum of money against the defendant, and subsequently in execu- 
tion of this decree attached the properties now in suit, Two 
claims under section 278 of the Civil Procedure Cole, were 





preferred by two different sets of persons, who are the 
appellants before us; their claim was founded upon two con 
ances alleged to have been executed in their favour on the 
September 1901 by tho defendant in the ; 
respondents, "The claims were allowed on the 13th 
1902. On the 12th September 1903 the deer 
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commence the suits out of which these appeals arise under 


283 of the Civil. Procedure Cole, and in each ense they 

for m declaration that the properties in dispute still 

pel to their judgmeot-eblor and were liable to be sold 
Suit No. 73 of 1903 

Igmont-debtor in 

favour of Lala Hakim Lal; suit No. 71 of 1903 related to tho 
conveyance executed in favour of Kamta Prod. Both tho 
suits were defended, substantially on the ground that the 
*eonveyanees were dond fide and for consideration, amd had 
consequently crvated a good title in the purchasers which could 
not be successfully impeached by the execution creditor of the 
vendor. Ax reganis the conveyance exeouted in favour of Lala 
Hakim Lal, the Subordinate Judge found upon the evidence 
that the consideration recited in the document wa» genuine, but 
he set aside the conveyance on the ground that it had not been 
executed Goud Ade, and that the effect of it had been to delay, if 
not to defeat, the oreditors of tho transferor. As regards the 
conveyance exeented in favour of Kamta Prosad, the Subordinate A 
Julge found on the evidence that the consideration recited in 
the document was fiotitious, aml thatit wasa contrivance by 
the vendor to place tbe property out of the roach of his 
erelitors In this view of tho matter, the Subordinate Judge 
madea decree in favour of the plaintiffs in both the suits, and 
declared that the conveyances were inoperative as against the 
creditors, "The purchaser defendant (m ench ense has appealed 
tothis Court. Tho two appeals have been argued, one after , 
the other, and wo propose to desl with them separately. Ax 
regards tho conveyance executed in favour of Tala Hakim Tal, 
which was the subject-matter of suit No, 73 of 1003 in the 
| . Court below, the question arises in appeal No. 433 of 1004, 
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As roganls the conveyance of Kamta Prosad which was the 

j æ of suit No, T4 of 1903, the question arises in 
appeal No. 40 of 1904, We shall take up the latter caso first, 
because no serious argument was advanced on behalf of the 


appellant to show that ths decision of the Subordinate TE D 








[Their Lordships agreed with the Subordinate Judge and 
dismissed the appeal.) 


~~ 
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TRANSFER OP PROPERTY. s , 
As regani the conveyance executed in favour of Lala Hakim 1807 


Lal on tho nd September 1901, the Subordinate Judge has found yni tay 
that it was for consideration. This finding bas not been assailed, 
"before this Court on bebalf of the plaintiffs respondents, and aft 
an examination of the evidence on the recond, we are satisfied 
that it cannot be successfally impeached. Tho cenveyance 
recites that the transferor Krishna Binode was indebted to the 
transferee, Lala Hakim Lal, to the extent of Its. 30,309, and was 
‘ako indebted to the extent of Rs. 12,317 to various other creditors 
whose debts are specifically set out in the document. The total 
| amount of indebtedness of Krishna Binode at the time of execu- 
‘ tion of this document, xo far as the creditors mentioned in the 
i document were concerned, therefore amounted to Re. 42,056, 
| aud thedeed purports to convey to Lala Hakim Lal various 
i properties in satisfaction of those debts. "The purchaser was to 




















et off against the consideration for the conveyance the debt due 
to himself, and the remainder of the consideration was to bo left 
in deposit with him for payment to the other creditors, for the 
d obvious reason that most of the debts were secured by mortigages, 


fi 
| Now it has been satisfactorily established in the present litigation 





‘that the debts mentioned in the document all represented genuine 
transactions, and the learned Subonlinate Judge has found that 
thoy wore in reality due at the time of the esecutiva of the 
| conveyance, He has further found that not only has the debt 
I due to the purchaser been satisfied by a set off against tho con- 
‘sideration for the deed, but also that the sum left in deposit with 
‘the transferee for payment to the other creditore has been duly 
‘applied in discharge of their claims, ‘These facte have not boen, 
‘sud upon the evidence on the record as it stands cannot be 
fontroverted, "The Sabordinate Judge, however, has declared th 
Conveyance inoperative, because, in his opinion, the effect of 
Jt wax to give an undue preference to some ont of the n 
| relltorr of the transferor. This conclusion has been sewilel, 














ou behalf of the appellants, substantially o 
namely: fisat, shat inasmuch us the case of tiffs was 
that the conveyance was nominal and without consideration, 
and as this case has failed, they are not entitled to succeed 
the 








on the ground that the transaction was in fraud 
‘ereditors of the transferor ; second/y, that if the 
treated as one to set aside a fraudulent conveyance 
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section 53 of the ‘Transfer of Property Act, it has not been 


ation properly framed, inasmuch as a suit of this description can 
aia bet only yon eal of, al tho erelitors of the 





and ¢hini/y, that in any event, the conveyance is not 
void or voidable under section 53 of the Transfer of Property 
Act merely on the ground that, by means of it, preferonce 
was given to some among the many creditors of the transferor, 

In support of his first contention, it has boon argued by the 
earned vakil for the appellants that the suit was in substance one 
under seetion 253 of the Civil Procedure Code, that the object 
of it was to establish the right which the plaintiffs claimed 
unsuccessfully in the execution proceedings, and that the only 
ground upon Which they impeached the validity of tho convoy 
ance was that it was without consideration, and a more device 
on the part of the transferor to keep hie property out of the 
roach of the creditors. Tt must be conceded that ther 
erable force in thie contention. An examination of the plaint 
as a whole convinces us that the suit was not framed with a view 
to obtain a declaration that the transfer in question was voidablo 
at the option of tho plaintiffs, because it had beon mado with 
intent. to defeat or delay the creditors of the transferor, Tt is 
not necessary, howover, to deal with this aspect of the cae in 
detail; because in our opinion the appellants are entitled to 
‘succeed! upon the merits- 














in consi 

















In support of his second contention, it was argued by the 
learned vakil for the appellants that a suit to set aside a 
conveyance alleged to be fraudulent within the meaning of 
section 53 of the Transfer of Property Act, must be brought by 
d that this suit which had 

nof been brought on behalf of all the creditors was not maintai 
present form. In our opinion this contention 

manifestly well founded. It was pointed out by Mr. Justice 
Telang in the case of Burjorji Doradji Patel v. Dimu Bai * 
that a claim to set aside a deed of settlement, on the ground 
that it ix fraudulent and void as against the creditore, ean only be 
enforced in a suit either filed by all, or on behalf of and for 
the benefit of all the creditors. The same view wa adopted 
by Sir Lawrence Jenkins, C. J., in /idrar Timappa Hegde v. Devar 

+ (1901) LL R. 10 Bom, 1,19. 







































-FKewhappa * inwhich it was ruled that when a erelitor 
"sites to seb aside a deed executed by his debtor on the ground 
- that the deed was voidable under section 53 of the Transfer 
‘of Property Aet, the ereditor ean only sue on behalf of himself 
‘and all the other eroditors. "This view receives support from the 
decision of their Lordships of the Judicial Committee in the 
oue of Chatterput Singh v. Maharaj Baladwr. The question 
‘there arom as to the validity of certain transfers alleged to havo 
been made to one Chattorput, The transfers wore challenged 
wer sention 52 of tho Transfer of Property Act, and it was 
suggested that if they were not actually void under that section, 
they wore ut least voidable under setion 53 of tho Act at the 
instance of tho plaintiffs who had been eventually defeated and 
Mofmuded thereby. ‘Their Lordships held that an iene upon 
gh a question could bo raised, and a deeree could bo made only 
‘in a suit properly constituted for the purpose, aud that the suit 
as framed, which was between the purchaser on the one hand and 
ono only of the ereditors on the other, was mot so constituted 
either as to parties or otherwise, The view, it may be observed, 
is in harmony with what has been regarded as the settled rule 
iv England, where it has been held that if the settlor ix alive 
‘and nota bankrupt at the time the action is brought to set 
aside a conveyance on the ground that it was voidable under 
Statute 13 Elizabeth Chap. 5, it should be by a creditor or eredi- 
“tors on behalf of himself or themselves and all other erwlitorr of. 
- the sottlor: see Reese River Silver Min v. Atwell 
‘neo also White and Tudor's Leading Cases on Equity, 7th Edi- 
‘tion, Vol. TI, p. $82. The mle appears to us to be based upon a 
sound and intelligible principle. To allow one ereditor. 
to impeach the validity of a conveyance would expose the 
to separate attacks by different ereditors, each of who 

a different suit, 














‘suite brought at the instance of different creditors. 
mek actos hold that if the present suit be regarded as 
— commenced under section 53 of the Transfer of Property Act, 
with a view to obtain a declaration that the convey 
tion is 







voidable at the instance of the creditors of 
J (1008) T. L. R. 27 Bom. 148. — (1004) L L. R I Cale 10s. 
» * (1800) L R 7 Eq, 947. 


Mocehshar Rahu. 
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SELECTION OF LEADING cases. 

“the suit has not heen properly framed and is not maintainable. 
‘Th was argued, however, by the learned vakil for the plantiffs- 
respondents that as this objection to the framo of the suit was 
not taken in the Court below, it ix too late for tho appellants 
o raise it now, and that in any event, if the objection. prevails, 
the plaintiffs ought to be allowed an opportunity to amend the 

fh’ plaint, so as to make this a suit on behalf of themselves and 

all other creditors of the transferor. Tt cannot be disputed that 
| there is considerable force in this contention, Although, there- 
fore, we must hold that the second ground taken on behalf of 
the appellants ought to prevail, we are not disposed to dismiss 

1 the suit on this ground alone, and we must consequently examine. 

the validity of the thint ground upon which the judgment of 
the Subordinate Judge ie assailed, 

‘The third ground taken on behalf of the appellant wax that, 
as the transfer was for adequate consideration, as it wax not a 
mere cloak for the ultimate benefit of the transferor himself, 
amd as most of the debts which were satisfied ont of the considers 
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tion for the deed were secumel by mortgages, the tmneetion — 
is not voidable under section 58 of the Transfer of Property — 
Act. Tu support of this position, reliance was placed on the ——| 
enses of Alton v. Harrison, Be-parte Gamee*, Wood v. Dineh, — 3 
Bowloroppa v. Kamayyat, Titlak Chand H dita | 
Mat Sudacum®, Rajan Harji v. Ardeshir Horw i 
Bhogwant x. Kedari, Hanifa* Biti v. Punnamm ! 


madensa Begum v. Bachelor, Rama Samia Pill 
Naroyona Pilloi!*. Te wax contendel on the other hand by 
the learned vakil for the plaintiffe-respondents 
enough to examine whether the conveyance whioh ie the founda- 
tion of their title was for consideration, but that the Court must 
also investigate whether or not it was Sone fide, and in support of 
this proposition reliance was placed upon n passage from the 
| judgment of this Court in the case of Jakun Chynder Dos Sarkar A 
| v. Birk Sindor" t. 











^ (MD) I m. 4 Ch. 22, J570) 1 LR. 4 Bom, 70. 
b * (v) 12 Ch p. sia 7 (020) 1. £8 Bom: 202 
© GMS) 7 QB MP, GS RR aon ^ (1000) AT Mad. L.J. R. M 

4 + (1808) S Med, HG 23). * (3005) F, L R, 20 Dom. 428. 


* (ANT) 10 Bom. 19. C. son. (or) I LR 20 Mud. 409, 
AA (97) LL. M. 24 Cale. $25, 














“We are of opinion that, in onler to establish the validity 
A conveyance impeached as fraudulent on creditors, it 
is not enough to prove that it was for consideration: it must 
also bo proved that it was made in gool faith, The question, 
“however, remains under what circumstances may a transfer be 
‘mid to have been made im good faith: to determine this, we 
- dave to consider the provisions of section 54 of the Transfer 
of Property Act. That section, in »o far ax it applies to the 
present case, provides that every transfer of immovable 
made with intent to defeat or delay the creditors 
‘of the transferor, is voiilable at the option of any person so 
eteauted, defeated or delayed; but this does not impair the 












13 Eliz, Ch 5, 









Bhagwant v. 
—Keduré awd Jiban Clwoder Das Barkar v. Sirdar *, 
‘the former of which supports the view that the section. 
‘consideration did not alter the pre-existing law governi 
matters, and the latter supports the view that although the 





rent, and the Indi, 
much further than the English Statute. One p 
‘is falely beyond the domain of controversy. ‘The ihid para- 
Ogh of section 53, which lays down that nothing contained 
in the section shall impair the rights of any transferee 


nd bowi fide,” We may take it therefore that the Legislature 
dde faith? in sec. 
from the interpretation which had been put uj 
term Joud fide ix the Statute of Elizabeth. 
authorities under these circumstances is uot only imate but 
estentisl; as was observed in Mame// v. ey, if a statute 
upon which a gute constriction has been long put is 
dpi , this construction must be eonsidcrel 
Tam rick tow me * (990) T. L. R. 24 Cale 825 
© (1867) 8.8.4 D. 54, 73, 27 LJ. C. & 
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te have the sanction of the Legislature; likewise, if Acts 
are framel using the forms of words or clauses in prior Acte 
which have received judicial constroction, anles a contrary 
intention appears, the Courts will presume that the Legislature 
bas adopted the judicial interpretation, or has used the words in 
the sense attributed to them by the Courts view is amply 
supported by the observation of James, L.J. in Ay-parte Comp- 
bell, amd of Lord Coleridge, C.J, in Harlow v. Tent”, and 
is in no way inconsistent with the rule laid down in Bank of 
England v. Vagliawo® and Noreudra Nath Sivear v. Kamatbarini 
Danit to the effet that the language of an enactment by 
which the law is ecdified must receive ite natural meaning 
without an assumption that the probable intenti. 
lature was to leave unaltered the law it 
we tum, therefore, to the leading authorities in England, upon 
the matter, we find that in Middleton v, Pollook*, Sir George. 
Jeme observed! that the meaning of the statnte ix that the debtor 
must. not retain a benefit. for himself; it has no regard whatever 
to the question of preference or priority among tho creditors of 
the debtor. A settlement, therefore, which preferred certain 
erelitors and tended to defeat ot it be good unde th 
Statute of Elizabeth. Nor again i» it material under the 
Statute, whether the assignment by tho debtor ix of the whole 
of his property, present or future, or of any part of it. Again, 
Lord Justice Thesiger in Ær-parte Gemes® quotes with approval 
words of Giffard, L.J. in Alio» v. Harrin: "I have mo 
heritation in saying that it makes no difference in regard to the 
Statute of Elizabeth whether the deed deale with the whole or 
only a part of the grantor’s property, If the deed is bond fide, 
that is, if it ie not a mere cloak for retaining a benefit to the 
grantor, it is a good deed under the Statute of Elizaboth" It ix 
clear therefore that a deed is bond fide within the meaning of the 
Statute of Elizabeth, if it is mot a mere cloak for retaining a 
benefit to the grantor. A construction has heen put upon 
sce. 53 of the Transfer of Property Act. Thus in Natka v. 
Magan Chand*, Mr. Justice Chandavarkar pointed out that the 

































* (1870) L. M. $ Ch, 708. * (1870) 2 Oh. D. 104, 108. 
* (sss) 15 Q. D D, aon. * (1570) 12 Ch. D. 294. — 

> (1801) A- C. 107. * (1869) L. R. 4. Ch. 622, 030. 
+ (1809) I. L. R. 23 Cate. 260, ^ (1009) 1. L, R. 27 Dom. 322. 








faith ix whether the transfer is a mere eloak for 
benelit to the grantor, or whether it was intended 
that the grantee should have the property and keep it. 
Tho same view was aloptel in the ease of Modronzadonisu v. 
- Bachefor*, in which the learned Judges observed that the test 
t "Uh ie whether it was a genuino or ocloirble transe 
pointed out that, as lail down by Denman, C. J. in 

Wood v. Disie”, it a conveyance i» made Lond fle and with a full 
intention that the property should be parted with, it will not. be. 
Araudalont, if made with intent to defeat à pending or an intended 
for such a motive doce vot defeat tho assignment, 

the same view appears to have been adopted under 

jas it oxisted before wee, 53 of the ‘Transfer of Property 

added to the statutesbook. As an examplo, reference 


m, whether it be by way of sale or mortgage, the 
tion ix valid evon as against a creditor, though the ohjeet 
iy have been to defeat an expected execution, To the sume 
w tha cases of Til/uk Chami v. Jita Malt, Raja Magi 
ie, mod Kawe Somi Pillai v. Noroyosa*, M tho test 
im in these cases ix applied to the circumstances of the 
I it is obvious that the plaintiffs are inevitably 
| out of Court, It hus not been and cannot be disputed 

transfer was for adequate consideration, and was 

A more cloak for the benefit of the granto 

oro, that the transaction was not only for considera- 
‘wax abo entered into in good faith, and cannot con- 


| Sindur", in which the learned Judges overruled the 
“contention that all that is necessary to impress upon a 
"he character of good faith within the meaning of 
J, ie to prove that the transfer is real, and that although 


E. 
P CAST) L L. M, 24 Cate, S25, 





Hadim Lal 
Mosel Saba. 
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the transferee may share the intention of the transferor to defeat 
or delay the creditors, he is still a transferee in good faith, Tt 
was argued by the learned vakil for the appellants that the rile 
thus laid down in Jadan Chomer Dax Sarkar v. Bisin Sardar’ 
in inconsistent with what bas been accepted as the settled con- 
struction of the Statute of Elizabeth, and, in support of this 
view, reliance was placed upon Wood v. Dirie? aud Mate v. 
Saloon Omnibus Co. After. careful examination of these and 
other cases to which we shall presently refer, we are not prepared, 
however, to hold that they lay down any inflexible rule which 
might rightly be regarded as in conflict with the observations 
contained in the judgment of this Court in ikea Chuuder Lux 
Sirkar v. Misha Sardar’. "The decision in Woot v. Disk 
goer no further than determining that the intent to defeat a 
particular creditor in the cave of a bood file sale for value 
doce not, per » as à matter of law, render the conveyance fraudu- 
lent. We may refer to the judgments in Ja re Moroney’, in 
which the case of Moot v. Disi ix analysel and the true 
foundation of the decision explained. We agree with the 
‘observations of Palles, C.1. that if the intent of the transferor ix 
not only to sell the property but forthwith to abscond with the 
proceeds so a» in effect to withdraw the property from the fund 
available for the creditors without providing an equivalent, in such 
‘eaves there would be an intention to defraud oreditore which, if 
the purchaser bad notice of it, would avoid the sale, ‘To put the 
matter in another way, although a transfer, which ix a mere oloak 
for the retention in “the grantor of a benefit in the property 
Uansferted, is not a transfer in gvod faith, the test is by no means 
exhaustive ; there may be eases in which the transferee is intended 
to take an absolute title in the property, but the object of the 
transferor is to convert land into money and thu» place it beyond 
the resch of the creditors of the grantor; a transfer of thisdescrip- 
tion cannot legitimately be regarded as a transfer made in good 
faith, A similar view appears to have been adopted by the learned 
Judges of the Madras High Court in Chidambaram Chettiar v 
Sami Aigar”, when they declined to give effect to the contention 


























f (ASOT) LL m 24 Cale SZ — ^ (1890) 4 Drow, 102 28 LJ. Ch, 777. 
* 08i) 7 Q B, se * (895) L R, 21 Ir 27. 
* (1909) 1, L. R, 20 Mad. 6, 
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that, whenever there is any real consideration, however small, LÀ 
for the transfer, the question of intention is immaterial, and the Hakim Lal 
"transaction must be heli to be one entered into in good faith and um Saha, 
therefore not inoperative as against creditors, even though it was = 
in fact intended to delay or defeat creditors and had the intended 
‘effect. After» careful examination of the anthorities on the 
‘subject, we are disposed to hok that under the Transfer of 
Property Act, as under the Statute of Elizabeth, good faith as 
‘well as consideration is made in terme an essential condition of 
the validity of a transfer, and that there may be eases in which 
transfer, although made for consideration, may be voidable on 
the ground that it was made se/a jide ; in other words, 
Tanguage of Lord Coke, “a good considerat 
Jt be not also oud fide”: Treywe's case ^ 
Mhe distinction is supported by a considerable body of 
authorities, | Lond Mansfield said in discharging a rule for a new 
Arial in Cadogan v. Kennett ® : “If the transaction be not bowa 
the eirenmstanee of ite being done for a valuable considera- 
tion will not alone take it oat of the statute, T have known 
avora] cases where persons have given a fair and full price for 






- goods, and whore the possession wax actually changed, and yet 


done for the purpose of dofeatiog creditors, the transaction 
thax boon held fraudulent and therefore void." To the same effect 
are his observations Worrely v. De Mattos”, in which he said 
that ifa man, knowing that a creditor has obtained a judgment 
hie debtor, buys the debtor's goods for a full price to 

‘ouable him to defeat the creditor's execution, it is frandalen 
Sine the time of Lond Mansfickl, conveyances founded upon 


| Mleuate consideration have been hell fraudulent by rason of the 
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“an endless variety of cases: sec, 





bad faith of the participants, and the principle has become one 
IME) Vitel interest and paramount importance to the parti 
“concerned, That a conveyance whether it be of real or personal 
property, founded upon adequate consideration, may be avoided 
and annulled at the suit of creditors for fraud, is established in 
for instances, Halhin? v. 


Anderson’, Pickstock v. Lyster®, Corlett v. Radcliffe ^, Bolt v. 


















* (1002) 1 Smith L C. 1. * (758) 1 Bore 
+ (1770) 2 Cowper 432. * (1290) 5 Te 
A (ists) 49 & S 971; 16 R 








LI 


Suith?, Golden v. Gillam?, [a re Siuclair*, Grover v, Wakemaw*, 


Stinson v. Hamtinn®. "The same view has been adopted in the 
“American Cours. In Wooleworth v. Willams *, Mr. Justice 
Hoar in delivering the opinion of the Supreme Court of 
Massachusetts said: "A conveyance made with an metual 
purpose and intent to defrand creditors, present or future, is not 
valid against them in favour of a grantee who participates in 
‘that fraudulent intention, although made for a full considera- 
tion and by a grantor in the posesion of any amount of 
property.” ‘The distinction is brought out nowhere more 
concisely and effectively than in the judgment of Black, CJ. in 
Covawhoven v, Hart * in which that learned Judge observes ns 
follows ; “If a debtor with the parpose of cheating his creditors, 
convert his lands into money, because money is more easily 
whufllel out of sight than land, he, of course, commits a gross 
frand. If his object in making the sale is known to the pur- 
chaser, and he nevertheless aids and assists in executing it, 
title is worthless as against ereditors, though he may have 
paid the full price. But the rule is different when property ix 
taken for a debt, One ereditor of a failing debtor ia not bonnd 
to take care of another, Tt cannot be said that one ix defrauded 
by the payment of another. In such cases, if the asseta are 
not large enough to pay all, somebody must suffer, It is 
a race in which it i» impossible for every one to be foremost.” 
"To the same effect i» the decision in Werner v. Zierfum ®. 
"The view taken in these cases appears to be substantially 
identical with the view adopted by this Court in Zhou Chuuder 
v. Bishu Sirdar **, in which the learned Judges observed that 
n transferee for value, who accepts the transfer for the 
purpose of helping the transferor to convert his immovable 
property into money which can easily be concealed and kept 
out of the reach of his ereditors and thus defeat or delay the 
creditors, is not a transferee in good faith within the meaning of 


























^ (1800) 18 Moo, PLO. 321, 134. (1808) 100 Mass, 190, 
* (1856) 21 Bear, * (4558) 21 Pa. Bt. 000; 
> (S31) 0 Ck. D. m9, 302. 00 Am. Dee. t 

a (as) 25 Ch. D. 319, as. * (1500) 102 Ts 8, 0; 


* (184) 11 Wendell 192 29 Atlantic Rop, 727, 
17 AAST) Kota Mh 24 Onin, 825. 
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tion 33. The rule, however, as we have jast pointed out, docs avr 
E. apply to the ease in which a creditor takes property in satis- Hakim La) 
sation of an existing debt, although the effect of the transfer to 
‘him is to defeat or delay the other creditors of the transferor. 
well settled that in the absonoy of a Bankruptey Aet, a 
may make preference amongst his creditore even to the 
of transferring all his property to ono oreditor to the 
of the others, The object of a Wankruptey Act, so 
to secure, as far ax practicable, 
lity of distribution of property of the bankrupt among 
m j this, however, is not the object of wetion 53 of the 
‘of Property Act, Tt is firmly settlel in England that 
^, provided the transattion is not invalidated as a frandu- 
proferonce under the Bankruptey law, may openly prefer 
ular ereditor to the rest, and may transfer property to 
for the bond fide purpose of discharging his debt, even after 
oraititors have brought actions or recovered judgment, 
ugh transfers are not vol under the Statute of Elizabeth 
the preferred. oreditore : Miwa v. Harrison’ Malbint v. 
I, Miel v. Cuitlant,? Brp. Blliot, S Bep. Games 
Chobe v. Smith, Morris v. Morris! Tho learned 
Judge, when de relied upon passages fro 
1v, 


n Crelitors, Ch. VIL, X and XII. 
with tho view taken in the cases of HAagwent v. Kedari” 


7%, the principle of which 






Hood conscience. The law favors and rewande the 
| aativa erelitor, ‘The right of a debtor to devote his. whole 

to the satisfaction of the claims of particolar creditors 
ax Chief Justice Marshall declares, from that absolute 
sip which every man claims over that which is his own 


+ (1800) L. R. à Ch. 622. * (1902) 2 K. B. 139 

© (4702) 5 Torm. It 245. * (uis) a. ©. ass, 

* (ATAN) 5 Term. R. 490. > (1890) L ILLIS C, ang, 308. 
^* (1870) 2 0b. D. 101. * (4000) LLR, 23 Bom, 20 


^ (1879) 12 Ch, D. 34. © (1900) LR. 90 Maa. & 






* If whilea man retains bis property in his 
own hands, the right of giving preference should be denied, he 
would so far lose the dominion over his own that he could not 
Pay anybody, becanse whoever he paid, would receive a pre- 
ference. It makes no difference that the'crelitor and debtor both 
know that the effect of the application of the property to the 
satisfaction of particular would be to deprive other 
erolitors of the power to reach the debtor's property by legal 
process or enforce satisfaction of their ol Af there is no 
secret trust agreed upon or understood between the debtor and 
creditor in favor of the former, but the sole object of the 
transfor in to pay or secure the payment of a debt, the tranme- 
tion ix » valid one, Tt cannot rightly be said t 
of property which pays one eredi just 
more, is frandulent ax against other creditore of the common 
debtor. "The mere preference in payment of honest 
oreditor over anather ix no evidence of fraudulent intent : 4 
op. The distinction is between a tra 
jnale solely by way of preferones to one ereditor over others, 
‘which ix legal, and a similar transfer made with a design to 
secure some benefit or avantage from it to the debtor, which 
in frandulout : Bonfeld v. Wipple? Giddings v. Scares 
Tn the fair race for preference, if a creditor by diligence secures 
some wlvantage, it should be maintained ; but if his purpose 

mot to realise his debt but to help the debtor to cover up hiw 
property, he cannot shield himself by showing that his dobt 
was loud file : Smith v. Schol This view in ale) supported 
by the case of Le re Moowey in which Pallos, C.B., observed 
as follows with reference to the Statute of Elizabeth : “Its object 
was to protect the rights of erelitors as against the property of 
their debtor, and not to regulate the rights of creditora suter se, 
or to entitle them to an equal distribution of their property. 
‘The right of the creditors taken as a whole is that all the property 
off the debtor should be applied in payment of demands of them, 
or some of them, without any portion of it being parted with 
without consideration or reserved or retained by the debtor to 







































* (183) 7 Peter 008, 615. (T4) 115 Mama. 87, 
© (99) 142 New York 289. * (1851) 9 Ped, Rop. 4 
(1967) 14 Allen, 13 (Mam). © (1699) L, R. E Tr. 37, 
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e prejudice, Tt follows from this, that security given by a 





Mr 
itor to one creditor upon a portion of, or upon all his property, akim Lal 
ough the effect of it, or even the intent of the debtor in Lape, 

it, may be to defeat an expected execution of another “st 


“ermditor, iw not a frand within the statute; because notwith- 

standing such an act, the entire property remains available 

for the creditors or some or one of them, and as the statute 

gives no right to rateable distribution, the right of the creditors 
by such aot is not invaded or affected. 

D Upon. review then of the authorities, and upon an esamina- 

on of tho principle whioh underlie them, we are of opinion, 

the following: rule ix deducible —A conveyance or transfer, 

founded on a valuable or adequate consideration or not 

entered into by the parties thereto with the intent to hinder, 

- delay or defraud creditors, i» void as to them: Molt v, Smith’ 

tan Va Richards®, Corfett v. Kodelieff*, Chandler v. Fou 






ler“, Aleruuder v. Tull, Gilmore v. North 
Ont, Parrih v. Danford". dt 








made for a valuable consideration 
a eunerharsett v. Sheffnun®. When it appeors that the parties 
& (ramaction impugned for fraud were actuated by a motive 
‘ie denounoed a fraudulent, namely a motive to hinder, 
‘or defraud creditors, it is utterly immaterial how valuable 
n may bavo passed from the grantee or transferee, 
‘conveyance ix nevertheless void in law: Macdonald v. 
M. A mere fraudulent intent on the part of the grantor 
will not invalidate the transfer, if it is for valuable con 
‘and there is no want of good faith on the part of the 
Where, however, the transferee is himself a ereditor, 
| éeeupies a more favored position : Baméeryer v. Schell. n 
the absence of a law of bankurptey, a preferential transfer of 
perty to one ereditor cannot be declared fraudulent a» to other 
although the debtor in making it intended to defeat 


(1596) 21 Boow, 311, * (1517) Peter C, C, 400; 10 Fed. Cas. 

* (1562) 10 Hare 51. * (1900) 1 Bond. 345, 15 Fed. Cas. 1231. 
(1800) à Moo. P. C. 121. * (1881) 106 C. 8. 100. 

7" Gs) 24 Howenkiek ^ (4805) 142 Mimouri 484) H S. W. 354. 
(* (1805) 1 Bond. 175; +% (1805) 160 U, 8, 149. 













1 Fed. Cus, 389. 








jtor ie to secure his debt, 


js not worth materially more than the amount of th 
debt, the transaction i» not fraudulent. If, however, the transfer. 
iw mot in reality a preference of an actual debt, but is a mere 
colotable device to place the debtor's property beyond the reach 
of his creditors, or if the transaction extends beyond the neces- 
sary purpose of a mere preference, so as to secure to the debtor 
rome benefit or advantage, or to unnecessarily hinder and dolay 
other ereditors, the transfer is fraudulent, The preferred creditor 
participator in the fraudulent intent of the debtor, where 
his purpose ix not to secure the payment of his avn debt, but to 
uid the debtor in Tofeating other creditors, in covering mp hie 
property, in giving him a secret interest therein, or in locking it 
wp in any way for the debtor's own use and benefit, Proof of a 
valid indebtedness does not necessarily disprove the existence of a 
frawdulent intent. Tbe reason» for the distinetion between ono 
who purchases for a present consideration and one who pun 
im satisfaction of a pre-existing debt have been very clearly 
formulated in the case of Lockrain v. Manta "A pomon 
who purchases for a present consideration is jn every sense 
volunteer ; he has nothing at stake, no self-interest to ser 
may with perfect safety keep out of the tmnmetion, Hi 
motive or interest prompting bim to enter into it, if yet he does —— 
enter, knowing the fraudulent purpose of the grantor, the law very 
properly says that he entere into it for the purpose of aiding that x 
fraudulent purpose. Not so with him who takes the property — 
in satisfaction of a pre-existing indebtedness ; he has an interest * 
to serve; he ean keep out of the transaction only at the risk of — 
losing his claim, ‘The law throws upon him no duty of protect- — 
ing other eredifors, He has the same right to accept volun- 
tary preference that he has to obtain a preference by superior 
diligence; be may know the fraudulent purpose of the grantor, 
bot the law sees that be has a purpose of his own (o serve, and — 
if he goes no farther than is necessary to serve that purpose, the —— 
Jaw will not charge him with fraud by reason of such knowledge.” —— 
~ 






























‘These reasons appear to us to be sound and unassailable, and we 
adopt them in justification of the principle laid down by un. 


© (1890) 9 Forth Dakota 434; S1 X, W, 00, 
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‘now we apply these principles to the fact» of the case 
before us, it i incontestable that the claim of the plaintiffs ix 
“unfounded. It cannot be disputed that the conveyance in favour 
of Lala Hakim Lal is for adequate consideration. It bas been 
‘conclusively proved that the debts for the satisfaction of which 
transfer was made were genuine debt», and they bave all 
discharged out of the consideration for the conveyance. Tt 
Das also boen satisfactorily established that the consideration for 
© the deed represented the value of the properties transferred. 
— Under these circumstances, it is impossible to hold that the 
conveyance was voidable at the instance cf the pl 
The result, therefore, ie that Appeal No. 433 of 1901 must 
be allowed, the decree of the Subordinate Judge reversed, and 
‘the suit dismissed with costs in both the Courts. 
"The effect of our decision is that the plaintiff-rospondents 
[be at liberty to execute their decree against tho properties 
luded in the conveyance executed by their. judgment-debtors 
favour of Kamta Prosad on the Zud September 1901, but they 
“cannot proceed against the properties whieh were, on the samo 
day, conveyed to Lala Hakim Lal. 
Appeal. No, 433 allowed. 


Appeal No. 40 dina inv. 
I & venteyuae ie vod ae einst. vrestitars, it ehondd. be sane 


‘nob fraudulent, In the lending cass, their Lentehi 
whothee it be of real or personal propesty, foul 





mortgagor's creditors, i be fynwent n Ie, amd canet he 


eeperied to Any extent quint sock eredilors, it canto be vappurtei to 
Moe entem of am sctwal debt covered hy wach a mortgage. inl v, Willismeen, 
‘Db Allabusa 55, The gase af Chitombarwen v. Sami diyar, LL W30 Mod. 0 
‘ene decile om this principle. Sew ales Bama Res v. Dovoiaved Chet 
BE M.1,J.394. Te may be that in some omme a tranator may do held 
frond ne regents one part andl voll as neninat the other, Dut chat will mot 
be simply beewuee a part is transferred fur valuable consideration. Hot it 
‘willbe Behl valid fo part snm i in for voluslile consideration amt nieo 
ewe mo ilem fo seteno i shown in respet af it. The tranaturee will 
ave to Rake ont a very clear ree that the tranafer as reperio one pari is 
‘nok frnadotoot before the Cori will low n severance, If an intent 
deteand is made oat the plea of valuable considomtion for a part will be 
wtterly unavailing. 

A preferential transfor of property to one creditor ie wot fraudulent. ae ta 
ther erit, shkengh. the debtor in waking i intended to defeal their 
alma, and the ereditor had kevsledge of sur intention, Mf, however, the 
runafer le wot in reality,» proference of an actual debi, but iae were 
lou able deview to plane the debtor's property beyond the reveh ofthe. 
‘credivurs, er i the (nnatetíon extends beyond the necweenry poryese of meee 
prefsrenes, eo aa lo secure ta the debtor mme benat or advantage or 
‘unmecensariy hinder end delay other redire, the tranater ia fraudulent, 

M4 debtor retnins some interest in property soht by bim that. fac win 
‘he trananetion fraudulent in all enses ne a water of law. Mf property ia soht 
helow ite value on the worterstandg thet the seller shall «tl be entitled t 
eccnpy M at n tow of rate of rout that may be stron wvitemen that the 
Amati de met made in pood faith. Super v. Rothe Noth 210. Ld, 
908 (x0) 

Boetium 3 of tho Trunafer of Property Act being declaratory of & natural 
mity. He proeisions are epplicshde tw tranafers wf movable property| 
Chádoaberwm v. Bami Alper, 1. Le ILD Ma. Affirmed Vy Privy Counelt 
im L La R. 37 Mad, 237. 
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efor Tun ow ice Mu, R P. Kawrrsi, Acro Cnr Jevricr, Ma Jevric 
Marry, Me Jewrice Mira, Mx, Joxrice Wesonorre awn 
Mu, Jesmes Monxeases, 


ASHUTOSH SIKDAK 
LI 


BEHARI LAL KIRTANIA. 


[Reported vn I. dy fe 95 Cate. GE F. I; 6 C. L 4.390 F. B, 
41 C W. N, 1011 P. B) 


The faete of the ense nre these:—Two hoklings belonging ta 
the jodgment-debtors, Meli Lal Kirtania and others, were sold 
on the 15th of August 1904 im exeention of a rent decree 
by Ashutosh Sikdar, the appellant before the High 
É nd were purehaeel by him. He bekl at the t 
aped mortgage on the said properties, The judgmont- 
on the Tth of Angust 1905 applied under section 244 
cof the Code of Civil Procedure to have the sale set aside. 


he following judgments wore delivered : 
Rauman, A.C. ‘The questions referred to us are :— (i) 
whether, when a sale has been hehl iu contravention of the 
of scotion 99 of tho Transfer of Property Act, t 
is a nallity or an irregular voidable sale; ar 
) whether the right of redemption of the mortgagor i» or ix 
affootod by such sale? 
4 erate we must, afi 
of opinion of their Lonlships of the Privy Co 
v. Daiwa’, reply that n sale hell i 
tho provisions of section 99 of the Transfer of Property Act 
mot a nullity, but an irregular and voidah 
uch a salo can be avoided before contirmatio 
m wmder section 244 of the Code of Civil 
1, without ite being necessary for the applicant to.» 
“mote than that the provisions of the Transfer of Propert 
Ihave been contravene. But after confirmat 
ae application under secti 


© OOH) be WAR Cale zi 







































that the applicant proves that owing to fraud or other reasons 
de was kept in ignorance of the sale proceedings preliminary. 
to sale. 

"The case should, therefore, be emanded to the Subordinate - 
Judge to be disposed of after enquiry into these matters and 
after decision of amy other ismos that may arise in the case. 
‘The costs will abide the result, 

Tt seems neither necosary nor advisable for ns to answer 
the second question pat by the referring Bench, 

Barre J. I agree, 

Mera J. Lagree, 

Woovnorrn J. 1 agree. 

Moonee J. The questions which have been referred for 
decision to this Bench are as follows : (3) whether, when a sale 
has heen heli in contravention of the provisions of section 90 of 
the ‘Transfer of Property Aet, the sale is a nullity or an irregular 
or voidable salo ; (i) whether the right of mlemption of the 
mortgagor is or ix not affeetei by such sale? 
the construction of whieh the answer to 
Primarily depend, provides ne follows : 
“ where a mortgagee, in excention of » decree for the astinfaction 
of any olaim, whether arising under the mortgage or not, 
attaches the mortgaged property, he shall not be entitled to being 
suoh property to sale, otherwise than by instituting a suit under 
section 07, and he may institute such suit notwi ing any- 
thing eontainel in the Code of Civil Procedure, section 43.” 1t 
is to be observa, in the first place, that the terms of the first 
portion of the section are very wide. ‘The mortgagee is prevented 
from bringing the mortgaged property to sale in. execution of a 
deeree for the satisfaction of aay claim, related or extraneous to 
the mortgage. ‘The obvious intention of the section is to prevent 
the nee from executing a money decree against the 

mortgaged property so as to deprive the mortgagor of his right of 
redemption, In the second place, it i« to be observed that, under 
db sein te ony molo lo which the mortgages may bring 
property to sale, is by the institution of a suit 

Se 67 of the Transfer of Property Act. At one time, 
some doubt appears to have been entertained as to the provise 














in, however, did wot find much favour with the Court, and has 
n Subsequently negutived both in Allahabad and jn Madras. 
Asiunilah v. Najanunisas®, the learned Judges of the 
bail High Court hehl that the suit which the mortgagee 
required. to institute by section 99, is a suit under section 67, 
enforce th» mortgage, amil pot a suit on the change created 
‘the attachment. ‘To the same effect is the decision in 
Singh v. Seien Bibid, awl asimilar view wae recently 
Ay the learned Judges of the Madras High Court in 
Bhatta v. Narain Bhatiat. To 
inf Davee v, Choonegmoseg Dasme? nnd Lachmi Narnia 
p. Naud Kishore Lo! Daw, may be taken to belong, as 
they affirmed the principle tbat a suit is necessary to enforce 






sub»tanco of the section, therefore, is that when the 

mortgagee has, in execution of a money decere gaint the mort- 
gagar, effected an attachment of the mortyaged property, he 

kd to sell it; he must bring a suit upon the mortgage 

‘the parties interested in the equity of redemption, and 

sugh suit should be, not for the sale of the equity 

"memption, but for the sale of the property, free from the 

‘olaim of the plaintiff, and the sale proceeds should be 

din tho first instance, to the discharge of the mortgages 

property, in the order of their priority, and the s it 

under th 
M, so far as may be necessary ix the 
‘and meaning of section 99, the question next arises as 


urn ip 






* (1908) I. L. 1, 29 Mod. 628 
3 C1995) I. L. m. 22 Cle. 08, 
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ELECTION OF KkAbINO cases 


“divergence of judicial opinion. But before the muthorities are 


"aa, reviewed, it is desirable to observe that, upon one preliminary 
i kirtania Poil, there fs no difference of opinion, It has been uniformly 


hell, that if a mortgagee in excoution of a decree for money, seeks. 
to sell the mortgage property, in contravention of the provisions 
of section 99, anil if objection ix taken before the sale, by the 
holler of the equity of redemption, the objection must be allowed, 
and the sale prevented. To this effect are the decisions in Cliradra. 
Nath Dey v. Burroda Shoowdury Ghose, Aubhogeamry Dalee 
V. Gouri Sunkar Panday?, Rai Ramani Nasi v, Surendra Nath 
Dutt”, Tokhan Siagh v, Girwar Singh*, Hem Bau v. Bihari 














i Bapn v. Kaji Inns Kajilu,. 
Tha view takon in these oases is tionably right, for, i 
the object of section 99 of the "Transfer of Property Act is to 
render it impossible that there should be a salo of the mortgaged 
property, save by the institution of a suit undor sootion 67, the 
provisions of the section would be rendered absolutely nugatory, 
ifobjection taken before the salo by a pors ed in the 
equity of redemption was not allowed to prevail. ‘The Co wt will 
not allow the mortgagee to aet in defiance of the provisions of 
the statute, and will not hold » sale at hi tance in eontra 
ion of the law, if it is apprised of the fact before the vale bas 
taken place. ‘The only question in, what is the effont of the «ale 
if it Ime netually taken place, and how doos it affect tho position 
of the parties. Upon this matter, judicial opinion has beon 
widely divergent. 

"The cases on the subject, when analysed and cluesified, will 
be foun to fall into threo divisione. In the rf class of eases, 
it bae been held, that, asale of the mortgaged property by m 
mortgagee im excention of a money«leeree in contravention of 
the provisions of section 9%, pases no title whatever (othe 
purchaser, In this class of casos, it has been ruled that, as the 
vale isa nullity, it is not necessary for the person interested iu the 
equity of redemption to take any objection to the sale, or to have 
it met aside, but he may proceed on the assumption that the sale 



























* (405) L L R. 22 Cule. 813. * (1005) 1. La, W. 28 AIL 58- 
* (1895) I, Le I. 22 Cahe. san. * (1005) 2 AIL Le J. Hep, a6n. 
* (mi) 1 C. W. m © CANO) I. 1, Jt 10 Mod, 120. 
© (190) V. 1. M. 82 Cale. 494, 11908) 8 Bom. Le M670. 
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TRANSFER OF PhorkwTY. 


^ Mathnsam *, Durgayya v. Anantha 
V. Ius ares Siaph*, Skid Dam Dons. v, Ki 


Tn the serva class of cases it has beon ruled, that 
‘of a money decree in cotravention of section. 
sale which requires to Ve. t. ate in onder that it may 







om Pathoti v, P'aburan* Muthuraman 
v. Thandors Mom- 
Mud Motel 









i ve Molukalapali,®® awl Basleo v. Arjun. 
these decision» are founda on the common i 


m that an application under section ? ! of the Civil Procedure 
in available to the mortgagor, only if he ean establish, that 
‘aware of the impending sale before it took place, and 

unable to prevent it by a suitable. objection 


Apart from this difference, however, these eases proces 





LI 3 
J SRLECTION OF LEADING CASES. 
A 

the common ground that the sale is not without jurisdiction and 
iv not null and void. r - 

In the Aird class of cases, it has beon ruled, that a sale held 
contrary to the provisions of section 99 is not a. nullity and that. 
though voidable, yet even if it is not formally i 















ip not affect the right of reilemption of the mortgagor. To this class, 
g belong the cases of Martaud Balkriskna Bhat v. Diowlo Damlar — 
Í Kulkars E 





s trwsoppa Mndaliar v. Commerciat and Lund Mortgage ~ 
[ Hank, Liniled! and the same principle was explicitly recognised — ^ 
in the cases of Mayan Patbuti v, Pakur n*, Nanswricn v, Muthr-. 
sami Dibshador*, and. Khiarajaal v. Daim. ‘Tho last two 
enses, however, were decided independently of the provisions of the 
‘Transfer of Property Act, which were not applicable to the tran- | 
snctions in dispnte in those litigations : these two cases, therefore, 
cannot be relied upon as direct authorities upon tho matter now 
in eontroversy- 
Tho question whic 














now requires consideration is, whether the —— 
View indicated in the first class of casey, namely that a sale hell — 
contrary to the provisions of secticn 99 ix a nullity, is woll- 
founded! on reason and principle. "The determination of this 
question must depend upon the nature of the rule embodied in 
that seotion, If it be held, that a salo hold contrary to the 
provisions of section 99 is a sale absolutely without jurisdiction, it —— 
may be treated as a nullity ; or if it be beld that « sale so held in 
in contravention of publie policy, the same conclusion might 
follow, If, on the other hand, it war held, that the object of the 
Legislature was to afford protection to the individual litigant, he 
might clearly waive the benefit thereof, In this latter view, — 
he might, by pursuit of the appropriate remedy at the proper — e 
stage of the proceedings, avail himself of the protection afforded ~ | 
by the statute, or he might, by reason of his omission to do so, 
lose the benefits thereof. Before, however, we examine the 
Principle of the rule embodied in section 99, it is necessary to 
deal with an extreme contention of the respondent, namely, that, — 
‘as a sale in contravention of section 99 is a sale prohibited by the 


























r statute in the most cmphatie terms, it must necessarily be treated 
| 
" + (1507) L La R. 22 Hom. 024. ? (1900) È L. Tt 22 Mad 347, 
> (1899) L L Y, 22 Mad. 357. * (1905) L L. R, 20 Mad. 421. ] 


^ (1901) I. Le I. 34 Oale. 290. 
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l 
“tion of this position, Tho cases of Tussdtut Ras! Khan v. 
posit 


o 
m z 


asa nallity.* This broad contention is supportel by neither 
principle nor anihority. Tt cannot be affirmed ax a proposi 

of law of universal application that non-compliance with every 
Provision of the law makes the proceedings a nullity ; see tho 
observations of this Court ia the onlers of reference to a Full 
Bench in Sutå Lal Sheikh v. Tara Cheud Ta', and Khosh Maho- 
med v. Nazir Mahoned*, Reference may also be made to five 
decisions of their Lordships of the Judicial Committee in illustra- 








Ahmas Husain? (where a sale hail been held in violation of the 
provisions of section 290 of the Civil Procedure Code), Gobind 
Lal Roy v. Ram Janam Miser, (where a sale for arrear of 
revenue was held in contravention of the provisions of sections 5 
anl 17 of Act XI of 1859), and Ma/ís: jun v. Nurhori® (where. 
i salo was hold contrary to the provisions of section 248 of the 
Civil Procedure Code) amply show that there may be cases in 
whioh the violation of an express provision of a statute may not 
nullify the proceedings. On the other hand, the eases of Ninaer- 
manjon Pestonjer v, Meer Mynondeen® (where an arbitration 
Proveeding was carried on contrary to the provisione of the 
Bombay Regulation VII of 1827) and Suérehmania Ayyar v. 
Kinge Hnperor* (where a trial was held in. contravention of. the 
tule of joinder of charges embodied in section 234 of the Crimi- 
mal Procedure Code) afford illustrations of eases in which failure 
to comply with the provisions of a statute may completely vitiate 
‘tho proceedings. ‘Tho only rule, therefore, that may be adopted 
‘ix that, when the provision of a statute has been contravened, if 
a question arises as to how far the proceedings are affected by such 
‘gontravontion, it must be determined with reganl to the nature, 
ope, and object of the particular provision which has been 
violated. As pointed out in Macnamara on Nallities and Irrezu- 
Jarities, no hard and fast line can be drawn between a n 
an irregularity ; but this much is clear, that an irrezulari 
deyiation from a rule of law whieh does not take a 
foundation or authority for the proceeding, or apply to ite whole 
‘operation, whereas a nullity is a proceed taken without 

* (1905) I be I. 39 Calo, 68, 7 * (809) T L. 2 

* (1005) I. L. I 33 Cale 352, 357. (3900) 1. 1. 1t 25 Bow. 


* (1801) E L. R. 21 Cale. on. (1558) 0 Moo. 1. A. 154, 
(1901) I. L, R, 25 Mad. GL. 
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any foundation for it, or is so essentially defective as to be of 
mo avail or effect whatever, or is void and incapable of being 
validated. It may be conceded, that the application of thix 
doctrine to an individual case, may sometimes be attended with 
difficulty. One test, however, is well established, and is often 
‘useful ; as was observed by Mr. Justice Coleridge im Holmen v. 
Russell, “it is difficult sometimes to distinguish between an 
irregularity and a nollity ; but the safest rule to determine what iv 
ry an irregularity and what isa nullity is to see whether the party eau 

waive the objection ; if he ean waive it, it amount to an irregula- 

rity ; if he cannot, it is a nullity.” To the same effeot are the obser- 











now consider in the light of these principles, whether a sale held 
contrary to the provisions of section 99 may rightly be resanted 
ms a nullity. Ttwaeangued by the learned vakil for the respondent 
that a sale of this description is without jurislietion and conse- 
quently null and void, Tn my opinion, this contention is founded 
upon a misconception of what is indicated by the jurisdiction of a 
Court, the mature of which is explained in the Onder of Reference 
in the ease of Suth Lat Sheikh v, Ture Chaud To * and in th 
judgment of this Court in the ease of Gundes Siagh v. Chandeiduh 
‘Singh*. When a mortgagee in execution of a money decree 
against the mortgagor has effected an attachment of the property 
comprised in his security, he has a two-fold olaim euforccable 
thereupon, namely, one under the attachment, and the other under 
the mortgage. All that section 99 provides is, that the property 
shall be sold, only after a dedre for sale has been obtained on the 
basis of the mortgage. ‘The Court has undoubted jurisdiction 
over the subject-matter out of which the two debts are to be 
ronlived : it is unquestionably gompetent to exercise a judicial 
power, namely, the power of salo in relation to it. section 00 only 
prescribes the mode in which such power is to be exercised. 
When a sale is, therefore, heli in contravention of section 99, the 
Court cannot be said to exercise a jurisdiction which it does not 
poseess; it can at most be said to assume and exercise, in an 
irregular manner, the jurisdiction which it possesses. The defect, 
; therefore, is one which is curable by consent or waiver. As 














* (IML) 9 Dow, 487, * (1008) L Le R. 4 Cato, 64, 
* (80) 1 Dot. 2. * (1905) 5 C. L. 2. out. 
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Disered in the enses of Zodgani v. Bull, Golab Sao v. Chow- 
“dhury Madho Ial”, and Gerde Singh v. Chandrikah Singh”, it 


a judgmont rendered, that such order or judgment is wholly voi. 
with the result that the order may be shown to be a nullity in 
‘any proceeding where reliance ix placed upon it, although no 
^ or direct. proceeding has been taken to have it vacated or 

- Feversed. ‘To such a case, the maxim applies that consent cannot 
- give jurisdiction. But these principles have no application, where 

Court possesses inherent jurisdiction over the subject-matter, 
and merely acsumes or exercives that jurisilieti an irregular 
ar illegal manner ; the objection in such a case may be waived, 
‘and may, in general, be assumed to be waived, when not taki 
‘nt the time the exercise of jurisliction is first claimed to t 
i of the party affected. These prineiples make it 
Manifest that a sale held contrary to the provisions of section 99 
‘cannot properly be treated as absolutely null and void, as if 
At were n sale beld without jurisdiction. 

Th was next angued by the learzed vakil for the respondent 

that the langunge of section 99 which expressly prevents the 
“mortgagee from selling the mortgaged property ia execution of 
/& money decree, is mandatory, and that a sale in violation of that 
section ought to bo treated as a nullity. It is well-settled, 

E that no general rule can be laid down as to whether a 

in s statute is absolute or directory. It was ruled by Lond 
mur dm The Liverpoot Borongh Rank v. Turwers 
no universal rule ean be laid down as to whether manda- 







ly attending to the whole scope of the statute 
” To the samo effect, are the observations of 
Penzance in Mowurd v. Botiagton ? and of Griffith C. J. 
When the object of the st 
the statutory provision is not based on 
(1586) 1, L. I 0 A1. 190; > (1905) 5 C. L J. 614. 
TR. 19 LA. 136 * (1860) 2 DeO. P. à 3. soe 
* (1905) 2 C. 1. 3. 354. * (1877) 2 P. D, 39, 211 
* (904) 1 Com. L. 1t 3, 51 











grounds of public policy, and i» intended only for the benefit 

r ilar person or class of persons, the conditions. preseribed 
by the statute are not considered as indispensable and may be 
waived, because every one has a right to waive, and to agree to 
waive, the advantage of a law or rule made solely for the benefit 
and protection of the individual in his private capacity, and 
which may be dispensed with without infringement of any 








publie right or poliey. This rule is expressed by the maximam. 


ef law, Quilibet potest renuntiare juri pro se iutroducto; any 
one may renowiee a law introduced for own benefi: 
Broome’s Maxims, 7th Ed., page 531, and Hughes on Procedure 
Vol. I, page 303; Rumsey v. N. B. R Co, Caledonian Ry. 
Co. v. Lockhart *. As was pointed out by Lord Westbury in 
Hunt v. Hunt® the word prose were introduced into the 
maxim, “to show that no man ean renounce a right of which his 
duty to the public and the claims of society forbid tho renun- 
cintion 2” Park Gate Iron Co. v. Coates, MacAllister v. Bishop 
wf Rocheater*, Shntie v. Thompront, Monlgomery v. hdwardi", 
Wilson v. Malam," Yn view of these principles, let ux 
consider for a moment, the object of the rule embodied in 
section 09 of the Transfer of Property Act. It was pointed out. 
by the learned Judges of the Allahabad High Court in. Mahabir 
Singh v. Saira Bibi” that section 99 was enacted with a view 
to prevent the evil resalta which followed from salos of mortgaged 
properties by mortgageos in execution of money decree ; there 
consequences am stated to have been threefold, namely, first, the 
mortgagor who would ordinarily be entitled to the facilities 
afforded in a mortgage suit for repayment of the mortgage debt, 
is summarily deprived of the equity of redemption, secondly, 
a purchaser would hardly pay full value for the equity of redemp- 
tion, ax he would take subject (o the unascertained claim of the 
mortgagee with the result that the mortgagée himself would 
purchase the property fora merely nominal sum, and thirdly, that 
if the purchaser took the property without notice of the mortgage 
and was subsequently called upon to discharge the ineumbrance, 


* (963) 14 ©. 8. 641, 040. * (872) 15 Wallace U. 8. 151. 

* (1800) 3 Macy. H. L. $08, 822. 7? (1879) 14 Am. Rep. 618; 
46 Vermont 151, 

©. 12. 
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there might be great hardship upon him unless he was afforded 
“the benefit of the doctrine of estoppel: Modrmmad Mamidndtin 
W. Shib Buhai.’ Reference may also be made to the cases of 
Gobid Hari Dee v. Parashram Muhader Joshi*, Lachs. Narain 
Singh v- Nandkishore Lal Dew? and to the observations of 
Dr. Whitely Stokes in his Anglo-Indian Codes, Volume 1, 
page 734, where the object with which section 99 was enacted ix 
ined. It may be a matter for controversy whether if regard 
be had to the decision in Syn? Eno Momfasoodideew Mahomed v. 
Rai Coomar Dum* ond Bhnggobntty Doser v, Shawa Chara 
» 










Bose®, the evil which the Legislature had apparently in view, had 
‘any real existence; and if so, whether a drastic provision of t 
'eharmeter was required to realise the object in view. "That enquiry 
is foreign to our present purpose; this much i» beyond contro- 
Versy that the main object of section 09 was to afford 
to the owner of the equity of redemption. It is » 
ILL rer (o the judgment of Phear J.in Hrmjenath Kumlu Chow- 
f dhry v. Gobindmani Dasi®, of Norman J. in Kam Lochan 

Sishur v. Kamin’ Debit, of Macpherson J. in Kumiwi Deli v, 
Ram Lochan Birkir”, and of Markby J. in ) 
¥. Ospendro Narain Deb? ; tho matter is nowhere dealt with more 
effectively than in the judgment of Mr. Justice Norman, whe 
upon an elaborate review of the English auth on the 
qüestion of the relation of the mortgagee to the mortyaged 
premison, that learned Judge rulod that a mortgagee ought not to 
‘bo allowed to soll the morgage property in execution of a mere 
‘money claim, amd that if he did so and purchased the property 
Mimwelf, he could not acquire an irredeemable title. It is not 
- — Necessary to consider whethor there are, any, and, if 
© qualifications to this principle: Jones on Mortgages, section 711 
and sections 1038 to 1046. It is sufficient for our present 








protection 
icient to 
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4 that this was the principle which the Legislature had in 
C view, If so, as the provision was for the benefit of the perso 
| entitled to redeem the mortgage property, heat any rate is entitled 
to waive it; if with full knowledge of the impe sale in 
(1809) I. L R- 21 AIL 300. 570) I. L. R.A Cal, 37 





(M0)L.I. R. 25 Bom. 161, 167. — * (1599) 4 D. L IL © C. sa. 
* (1967) 5 M. L. c aco. 

* (520) 5 B, L. m, 0. C. 

* (572) lo I LI 0. €. 














(— SELECTION OF LEADING CASES. 


‘execution of a money decree. he allows the property to be sold, 
“if with knowledge that the sale has taken place, he allows the 
sale to be confirmed, that is, to become final and conclusive, upon 
what principle ean he be allowed to challenge the title of the 
purchaser, because the sale has been held in contravention of the 
Provisions of section 99. There are no intelligible grounds on 
which be ought to be permitted (o do so. This view is borne 
out by the decision of their Lordships of the Judicial Commit 

Khiarejwal v. Daim’ where it was ruled that a sale by 
mortgagee on the basis of a money decree for the mortgage debt, 
and a purolmse by him of the equity of redemption 

not relieve him of his obligations ax mortgagee, though the 

mot a nullity for want of jurisdiction but ix affected by 
irregularity in procedure only. On these grounds, | must 
respectfully dissent from the decision in the first clues of canes, 
that a sale in violation of section 99 is a nullity. 

‘The question next arises, what are the rights of the owner 
of the equity of redemption, when a sale, which is contrary to 
the provisions of section 99, and which is consequently merely 
voidable, has been actually hell, The second and third clases 
of cases indicate that hie remedies are two-fold ; he may either 
sock to set aside the sale, or he may seek to redeem the property. 
If he adopts the former alternative, it is reasonably clear that he 
ought to proceed by way of an application under section 244 of 
the Civil Procedure Code to set aside the sale, and not by way 
of a regular suit. The question of the validity of the sale in clearly 
a question relating to the execution or satisfaction of the decree, 
and it is a question which arises between the parties to the suit 
or their representatives; an application for reversal of the salo ix, 
therefore, the proper procedare. But up to what stage of the 
proceedings is such an application permissible? Obviously, it 
‘ought not to be allowed after the sale has been confirmed that ix, 
has become final and coaclusive, unless the applicant establishes 
that by reason of fraud or otherwiee, he had not notice of the sale 
or of the proceedings which led upto it, There is, indeed, one case 
Thaleri v. Thandora * in which it was held that an application 
for reversal of the sale ought not to be allowed at all, if the 


* (1904) I. L. R. 82 Cale. 296, L, R. 32 L A. 28, 
| M CABO) 10 Mad, L, J, Rep. 110, 
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had notice of the sale, and could have prevented 
objection, before it took place. This view was 


het Charan Mandal v. Kali Prasanna Sarkar 
view was adopted in Ume? v. Jasram *. 
|, however, that in Darga Charan v. Kali Prasanna (2) 
‘objection to the validity of tbe sale war taken and allowed to be 
ae after the confirmation of sale, on the ground that the 
had no knowledge of the proceelings wi 

‘up to the sale and its confirmation. In my opinion, there is an 
iiid distinction between an application to set aside the sale 


WES 816 of the Procedure Code, the effect. of 
‘which was examined by this Court in Bhawuné Kumar v. Mathura 
‘Proved, the title of the purchaser at an execution sale iv not 
{ill confirmation, amd it docs not vest in him before 
date of the sale certificate. It ix liable to be set aside cith 
“uniler seotion 310A or 311 of tho Civil Procedure Cole ; if so, 
Aure does not appear to be any good reason why it should 
ot be liable to attack on the ground that it has been held 
contrary to the provisions of section 99 of the Transfer of Property 
Act. That ground, if established, would, by itself, 
‘to entitle tho judgmont-lebtor to have tho salo sot 
fan hardly take up the position, that the jud; 
tor is stopped by reason of his omission to take 


However, the application is made after the confirmation of the 
», the position is different. If the jadgment-tebtor was aware 
‘sale, nud it has been confirmed with bis knowled, 


tended for his protection ; assume 
t before the sale, he was not in a n to judge whether a 
contrary to that section, would prejudice Lim, and this may 





^ (1800) I, L. R. 28 Cale. 727. * (1007) 4 AM L. 3. Rep 519, 
* (97) 1C 1.3.1 











dea good reason for his omission to take objection before the 
sale; but surely, after the sale and before confirmation, ho 
ought tg decide whether he will adopt it or challenge its validity. 
‘This view is sapported by the cases of Madaus Makand Lat v. 
Jamua Kanloperi* and Mangli Pramd v. Pati Ram *, 
therefore, with full knowledge of the sale, he allows it to be con- 
firmed, he may be takon to have waived the objection. Tf, on 
tho other hand, the sale bas been held, and the confirmation 
obtained without hie knowledge, he is entitled, even aftr 
firmation, to apply for reversal of tho sale. Under such eireum= 
stances the confirmation would be no bar: see Durga Charan v. 
Kali Prasana >, Set Umetwat v. Srinath Ray, *, O'Ovunor 
v. Righants ^, Aires v. Bawd *, avd WÀatew v. Birch". 
But, whether the application ie made before or after the sale, 
the only element which it ix necessary for the owner of the 
equity of redemption to prove to obtain a reversal of the salo 
What section 99 has been contravened. Tt ix not necessary to 
prove any irregularity or substantial injury as would be requisite 
in n caso under section 311 of the Civil Procedure Cole. Upon 
proof that section 99 has beon contravened, the sale must be vat 
avide. 
‘The third class of eases, to which reference has been. made, 
affirms the doctrine that a salo held contrary to the principle 
‘embodied in section 99 is not a nullity, and if the mortgagee 
porchases at such a sale, he does not acquire av irredeemable 
title. ‘The leading decision on the point ix that of the Judicial 
Committee in Aliarejma! v. Daim *. "There the mortgages 
obtained a deeree for money against the mortgayors upon a claim 
independent of the mortgage; they executed this decree, and 
purchased the equity of redemption. ‘The mortgrgors then sued 
to redeem the mortgazees upon the footing that the sale was 
a nullity. Their Lordships ruled that the sale could not be 
treated as a nullity, but that the mortgagees had not acquired 
an irredeemable title. They accordingly allowed the mortgagors 
to redeem upon payment of what was duc upon the mortgage 
and what bad been paid by the mortgagees at the execution 

* (1908) 2 AL L. J. Rep. 123. * (1837) Sausse & Scully 246. 

* (1904), 1 AN. Ls J. Rep. 362. * (1541) Fly. & Kel. 100. 

> (1800) Y. Le R. 26 Calo. 727. * (100) 2 Vea. B1. 

+ (1900) L D. R. 37 Calc. 810. * (1004) L L. B, 32 Calo, 200. 
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for the purchase of the equity of redemption. If the sale 
iw merely voidable, aul, therefore stands good till avoided by 
the appropriate procedure, it is not easy to perceive how the 
mortgagor ean exercise his right of redemption, till the sale 
has been set aside, and this view has in fact boon affirmed in 
Madan v. Juana * ; but although there may be room for contro- 
versy whether the view is strictly logical, it may be observed that 
it lends to substantial justice, and gives precisely the same result, 
His would be attained by a reversal of the sale in the first instance, 
| and redemption thoreaftor ; if the vale js set aride upon a proper 
application made, tne mortgagee parchaser gets back the money 
paid at the execution sale, and the mortgagor is left free to 

- tedeem the security, According to the view taken by the 
Judicial Committee, the morigagor gots back the property upon 
Payment of precisely the same som, ‘The result is exactly the 
same, but the procedure ix different; in the former casn, thero 
int succomful application to set aside the sale, followed by a 
muit on tho mortgage in which the mortgagor gets an 
‘opportunity to redeem; in the latter case, there nit for 
redomptionrin which the rightsof the parties are worked out 
Tb ie not necessary for our prosent purposes to porsue this line of. 
enquiry further, which ean properly arise only ina suit for 
redemption; but I observe that in Merde v. Aurnyoou *, the 
earned Judges of the Madras High Court have held that, wh 
the parebaser happens to be not the mortgagee buta stranger, 
the only course open (o the mortgagor is to have the sal 
ion 244 of the Civil. Procedure 

an action for rodei 





























Tn sucha caso, if the sale is not reversed, it is the purchaser 
who becomes the owner of the equity of redemption, and whe 
would be entitle! to redeem the mortgage- 

The answers, therefore, which I would give to the questions 
- referred to the Full Bench are as follows 
When a sale lias been held in contravention of the provisions 
“bf section 99 of the Transfer of Property Act, the sale ix not a 
put: it is an illegal and voidable sale ; it may be set aside by 
under section 244 of the Civil Procedure Code at 


A (1998) 2 AN L. 3. Rep. I2. — (1907) 17 Mad. L J. Rep. 103, 
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P 
any time before 
a similar application after confirmation, if the 

that be bad no notice of the sale or of the 

of fraud or otherwise; the only element which is necessary for 
reversal of the sale is that section 99 has been contravened, The 
second question, namely, whether the right of redemption of the 
mortgagor is or is not affected hy such a sale need not be 
answered, as it arises only in a snit for redemption and not in. 
the present proceedings for reversal of the sale. 

If we apply these principles to the ease before us, itis obvious 
that the order of the Court below cannot be sustained, "he 
sale which is impeached took place on the 15th August 1204, und 
was confirmed on the'27th September following. An applica 
tion to set aside the sale wa» made on the 7th August 100). 
‘Tho sale was attacked on various grounds of fraud, material 
irregularities and substantial injury. The Court of first instance 
did not enquire into those allegations but set asido the sals on 
the groand that it bad been held contrary to the provisions of 
section 99 of the Transfer of Property Act. This order was 
confirmed on appeal, Clearly, the order must bo discharged, 
Before the sale can be set aside on the ground of contravention 
of section 99, the applicant must establish that the vale and its 
confirmation took place without his knowledge. If he proves 
this, the sale must be set ashe : if be fails, the grounds alleged 
in his origin! application must be investigated. 







Cose remanded. 


Nete—In equity, a mortgngee standing, with 
property, in the "position of w perigee, anid having in 
y. in eontinect with the mortgages, sriain bomn and defined. rights, and 





et to tbe mortgaged 
empacity: nequired, 








‘come under certain well known obligations, mail especially tho obligation. of 
restoring the pledged property on payment of the debi, cannot, by any 
‘voluntary met of his own, divest himself of the character of mortgages and 
the obligations incidet to it Me may mark oot his right ne mortgagee i 
anil in so doing, may foreclose the mortgage, or obtain a decree for mlo in 
‘he trial ccr i but in marking out that remedy, the right of the mortgngor. 
do come in and redeem. within the time, would be secured to bum. Jmachuw 
Y Kamini 6 B.L R. 400 wate (per Norman J): 

A male hold in contravention of Sec. 00. wf tho Transfer of Property Act 
(Sow O. BA R. 44 of the Code of Civil Procedure) is not n. ity but m mere 
Mrregslarly, an rogard the tween. mllity nnd irregularity, ee 
Pane 72, LL. M. 2$ Cale. Kon-compliasee with every provision of tho Inve 
does not make the proceedings n wnllity. ‘Thos, in che case of u plaint which 
* Le 

dés ss 









‘of salo, unless thy applicant proves that owing to fraud vr other 
wae hept in lgnornnee of the sale or confirmation, This ia also the 
In Mayon v. Polovan, I. L. JL 22 Mad. MT and acted on by tho 


ely in his own favour, The words pro cc were inireduemt to show that 
enn rennen a right, of which the elaine of society forbid the renon- 
per Loni Westbury in Munt v. Mua, 31 LJ. Ch. 178. For instance, 
"Me brenght upon a contract which ie shown at the ril (o be 
JM Will be diamined, though the defendant has not pleaded the 
‘Bevlt v, Brown (1802) 2 Q. 1.2K Asin, a mih will lo dismissed 

art, although limitation was wot pleaded by tho deferdnnti 83 of 
imation Act Ko n party eanont waive. jurisdiction of the Court. 
may waive or renounce the benefit of &. principle wr rule of law 
only Gar hie protection, Fer example, n witness may waive 

sand yreerally & party moy waive ang relief to which he is entitled 

il in an netion, as for example hie right i eoste wut of the 


"amd protection vf the child, s therefore cannot be dispensed 

"a wctter’s coment. Rey, v. Birmingham, 8 Q, B. 210. Bem ales 

M ot the Indian Penal Code. Dei s release of the principal debtor 

Mühe were. Bes Tatian Contract Act, SS. 134, 135, Sev alo $6 
Contract Act and S. 120 of the Tadias Evidence Act 

wel ts napplicabio where an riprese statutory dimetiom onpi 

EA forme whieh it prescribes. For instance, a tretator cannet 

AP el Uu. etaervence of formalities camatial to the validity o » will 

‘he Todian Swceession Act. 
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CHANDRIKAH. SINGH 
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CHANDRIKAH SINGH 
D 
RASHWEHARY SINGH, 
[Reported in 1. Ls. It, 86 Cole, 193 ; 8 €. Lx 4:611.) 


‘Tho judgments of the Court were as follows + 

MooxxwEn J.—The cireumstances, which gave tiv to the 
litigation out of which the present appeals arise are in some 
measure complicated, but although they were in controversy 
between the parties in the Court below, the facte. found by the 
Subordinate Judge have not been challenged before ux. ‘Those 
facts, in wo far as it is nocemary to stato them for tho 
disposal of the questions of law raised in the two appeals, may 
be briefly stated. On the 23nl November, 1886, the first four 
defemlants in the present suit esceated a mortgago in favour 
of the father of defendant No. L4. Tho property comprised 
in the security consisted of a share im Mehal Raipur Chur, 
whieh ineluded three villages, Raipur Khas, Kachnath and 
Burkavi. "The mortgagors undertook to repay the loan on 
the 13th June 1889. Subsequently, on the Ist February, 1898, 
the plaintiffs purchase from: tho mortgagee his rights under 
the security of 1886, and, on the 15th June, 1900, commenced 
the prevent action to enforee them. ‘The defendants, against 
Whom relief ie claimed or who are sought to be bound by the 
deeree in the present litigation, may bedivided into three groupn. 
‘The first four defendants are the mortgagors ; the next four 
are some encnmbraneers, who have enforced their securities as 
against the mortgagors ; and the thinl set of four defendants 
are other encambrancers similarly situated, 

‘The transactions, by which these two sets of defendants 
elim to have nequired an interest ín the properties included in 
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Ma 5 to S in respect of a share of Mehal Raipur Chur. 
31st May, 1891, the mortgages suol to enforce thei 
y, ani joined as parties defendants, not only their mort- 
but also the predecessor in interest of the present 
iffa, namely, the morfgzee of 1556. On the 21st. Mareh, 
“TB05, the mortgagees obtained a decree as against their mortga- 
- gore, but their elaim was dismissed as against the mortgagee of 
(AEG, Subsequently, they executed this decree and became 
‘of the property comprised in their security. On the 
‘May, 1887, tho first four dofondante executed a mortgage 
in favour of defendants 5 to 8 and the properties comprised 
in thin seourity wore shares in Mehal Raipur Chur and another 
T y by name Chandlarwa, On the 3st May 1894, the 
sued to enforce their security, and joined as parties 
fendants their mortgwgore, as ale» the mortgagee of 1550. 
nthe 21st March, 1895, the suit was decreed ax against the 
but was dismissal as against the predecessor in 
‘of the present plaintiffs. Subsequently, they executed 
decree and beeame purchasers of the properties comprised 


“in thle security. 














Awo mortgages in favour of defendants 9 t 


properties comprined in these seourities were 
| Raipue Chur, which included Kachnath ai 






ir security 
| ax parties defendants, not only their morlgazors, 
defendants to 8, that is, the mortzwzees of 1581 and 
ef 14, that is, the mortgagee of 1886, and the 
ntf, who hal taken a conveyance from 

‘of 1886 for the benefit of himself aud the 
ai On the Sth April 1900, the mortgages obtained a 
goree, which reserved in favour of defendants 3 to $ a declira- 
priority, not merely in respect of their bond of 1884, bor 
regard to a sum of Rs, 1,172 ont of the debt due to 
their bond of 1887. The decree, however, directed 
agoes should proceed in the first instance against 





















On the 23nd 
diesem, pomum “the decree and 
and Barkavi in partial satisfaction of 

is did not, however, affect their right to pro- 

ceed against Raipar Chur for tho realization of the remainder 

of their dues under their mortgage decree. 


To the present case the claim of the plaintiffs under the mort- 
gage of 1986 has been resisted substantially by tho two 
of defendants, whom we have deveribal ae defendants 5 to 8 
and defendents 9 to 12, and the principal point in controversy 
between the parties is aw to the manber in whioh their respec- 
tive rights undor the different mortgages and execution sales are 
to bo regulated. The learned Subordinate Judge has male the — 
usual mortgage deeree in favour of the plaintiffs for Rs 9,121, 
and bas dirvcted that, if the decretal money ix not paid. within 
three months, tho mortgaged property Mehal Riapar Chur. 

is to be sold subject to the prior mortgage change of defendants 

5 to $ amd subject to the charge of the remaining decretal — 
money of defendants 9 to 12, so that tho purchaser at the auge 
tion sale wil] have to pay up the mortgage lien of defendant 
5 to 8, and the balance of the judgment debt due to defendants 
9 to Fi. Against this deoree, objection has brou taken by all 
the parties interested. Defendants 5 to 7 havo preferred 
Appeal No. 540 of 190, "The plaintiffs havo preferred Appeal — 
No. 866 of 1904 and a memoranda of crow-objeelion has 
been presented on behalf of defendants 9 to 12. 


‘On bebal of defendants 5 to 7 the judgment of the + 
lower Court has been assailed substantially on four grounds, ` 
namely, fiat, that the Subordinate Judge had no juriwlietion 
to hear the case ; secondly, that the decrees obtained by these 

| defendants on the basis of their mortgages of 1884 and 1887. 
operate ax res jmiicata, so that the plaintiffs are not entitled 
lee to enforce their security as against the properties purchasod, 
by the appellante in exceation of the two decrees obtained by 
them ; thirdly, that the appellants are entitled to priority 
over the mortgage of the plaintiffs, not only in respect of their — 

mortgage of 1884, but also in respect of the sum of Rs. 1,052, 
which formed part of the consideration of their mortgage of — 
1887 ; and, fonrth/y, that the plaintiffs are not entitlel to — — 
" 






























‘entered into a valid comprom'se by which they 
reduce the rate of interest. 


bal of the plaintiff the decision of the Subordinate 
been challenged substantially on two grounds, namely, 
the decisions in the suite commenced by the mortgagees 
‘aud 1887 to enforee their securities, which were ultimate- 
missed as against the predecessor in i terest of the pl 

‘operate as rer juiontr, and that eonsequently the plai 
“nto entitled to enforee their security precisely in the 
mamer ns if the mortgages of 1884 and 1887 had never 
4 and meoudly, that defendants 5 to Band 0 to 12 
to render an account of the profits of the property, 
‘they have taken possession a» purchasers at the «ales 
Held in execution of their decrees. On behalf of defendants 
fo 12 the decision of the Subonlinate Judge has been 
ged on the ground that they are entitled to their cost» of 






Mf rer judicata maised by these defendants as also 
CEP it will be convenient, if we discues thi» question 
tenen the parties 







ihe present action was commonced on the 
0, and it was originally 
Subordinate Judge of Shahabad. On the 2 
District Judge transferred the case to his own Court, 
it may be presumed that he acted in exercise of the powers 
red upon him by section 25 of the Code of Civil Prove- 
On the 24th June following, the suit was dismissal by 
riet Judge for want of prosecution. The pl 
ito this Court, and oo the 25th Febroary 1904, Divi- 
allowed the appeal and sent back the ease to the 


Judge for rehearing. After the records had been rem: 
‘District Judge, the case remained pending in his Court 








tm ‘the Tth Jane to the 25th . June 1904. On the latter date, 
| Judge transferred the case to the first Subordinate 


e as he himself was about to proceed on leave. On the 
28th June, the case was received by the Subonlinte Judge, 
and | the trial lasted from the 25th July to the 18th Avgust 1904. 


now contended, however, that the Subonlinate Judge had no, 
Jurisdiction, and, as the question ix one of jurisdiction, wo have 
allowed the appellants to take it, although it had not boon 
snggested at any earlier stage of the proceedings. The ground, 
upon which the ehjection is founded, is that although under 
section $5 of the Code of Civil Procedure a District Court han 
power to withdraw any suit pending in a Court of first. instance 
mibonlinate to it and to try the «uit itself or transfer it for trial 
to any other subordinate Court competent to try it, the Distriot 
Court has no power, after it has withdrawn a suit and placed 
it on the files, to transfer it to any subordinate Court. Tn 
mprort of this position, reliance has been placed upon the oases 
of Ram Charittar Roy v. Bidhata Roy! and Sita Raw v. 
Nanni Dulaiya.* Tt hax been argued, on the other hand, by the 

learned wakil for the plantiffs respondente that thero are at 

east three answers to the contention of the appellante, 

namely, fr, that the District Judge had inherent power 

apart from the provisions of section 25 of the Cole of 

Civil Procedure, to transfer a suit from his Court to that 

‘of the Subordinate Judge ; seeomlly, that if he did not possess 

such power, the Subordinate Judge hax not neted without juris 7 
diction, but bas at best assumed juristiotion in an irregular 
manner, and that consequently the defendants, who had ae- 
quicsced in the exercise of such jurisdiction, ought not to be 
permitted now to question the legality of the proceedings bo- 
fore the lower Court ; and fhind/y, that the defect, if any, ix 
turel by section 578 of the Code of Civil Procedure, inasmuch 
as the order of transfer might undoubtedly have been made 
by thie Court, if not by the District Court, and that, if any 


















‘objection bad been taken in time before the Subordinate Judge, 
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‘the plaintiffs might also have avoided the defect bv the pre- 
sentation of a new plaint, as no question of limitation could 
Pomibly arise upon the admitted facts of the case. In our 
opinion the contention of the learned vakil for tbe plaintiffs 
respondents furnishes, in each of its three branches, a complete 
‘and conclusive answer to the plea of want of jurisdiction advanc- 
‘ed by the appellants. The case of Ram Cherittar Ray v Bidhata 

+ jw no doubt, an authority for the proposition that, when 
onca a District Judge withdraws a suit to hi» own file for trial, 
he is not competent, under section 25 of the Civil Procedure Cole, 
to vetranster it to the Court from which the ease had been with 
drawn. ‘The case of Sif Ram v. Nansi Dnlaiys® appears to xo 
still further, a» the learned Judges held 25 has no 
application to a ease remanded under section. ‘The enses of 
Sakharam v. Gangaram *, Amir Begam y, Prahlad Dos * and 
Namlan Prunul v. W. C. Kenney’ alo support the view that, 
whare a District Judge hax once exercised the powers eonforred 
by section 25 of the Civil Procedu 
to his own Court from that o 
afterwards retransfer such case. 

Tn these casos, however, the Court was n 
konsider whether, apart from tbe pro 
‘the Civil Procedure Code, the District Court may not ha 
Muihorlty: to make an order of the description now in questio 
before as. In our opinion, there is considerable force in the 
contention of the learned vaki) for the plaintiffs respo 
that as under section 9 of Act XII of 1887, the District Jud 
has administrative control over all the Civil Courts within th 
local limits of his jurisdiction, it ought to be held that the 
District Judge has inherent power to transfer a case from hi 
‘own Court to that of the Subordinate Judge, specially: when, 
‘ns in the present instance, the order wax made for the obvious 
lenefit of the litigants and for the speedy determination of 
the matter. It has been ruled by this Court in the cas of 
Panchanan Singha Hoy v. Dearks Nath Reg ® and Haku 
Chand Bail v. Kamalanand Singh *, that the Code of Civil 

















^ Sode and transferred a caso 
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ms of section. 25 of 
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observed ino 


the Code docs not affect the power and duty of the 
Court in cases where no specific rule exists, and the Court should 
act according to equity, justice and good conscience, though in 
the exercis of such power it mast be careful to sec that its 
decision is based on sound goneral principles and is uot in 
conflict with them or tbe intention of the legislature. 

We agree entirely with the view indicated in the cases — 
‘mentioned that the Courts in this country have, in matters 
of procedure, powers beyond those which are expressly given 
hy the Code of Civil Procedure, which binds Courte only in. 
so far as it goes; the powers of the Court are not rigidly 
ciroumoribed by the provisions of the Code, and not 
posible to maintain the theory that the Court has no power 
to make a particular order, though „it may bo absolutely oson- 
tial in the interests of justice, unless some section of the Code 
ean be pointed out asa direct anthority for it, We are nut 
unmindful that there are, perhaps, observations in the case of 
Bidya Moye Detyn Chowdhurani v, Surja Kanta Achas 
which may, at first sight, appear to militate against this view, 
and may lend some colour of support to the contention that a 
District Judge hax no inherent power to transfer a case either 
from his own Court or from that of an officer under his admini 
trative control, and that the power must be one conferrrd by 
Statute, ‘The circumstances of that ease, however, wero of an 
entirely different description, and it was not intended there to 
decide the question, which has been raised before us. 

We are, therefore, disposed to hold that the District Judge 
had power, under the circumstances disclosed in the order- 
sheet, to make the order of transfer, which he did ; and we 
arrive at this conclusion without hesitation, as the result of 
our view undoubtedly accords with what has been for many 
Years past the well-established practice. We may further point 
out that, as was laid down by their ips of the Judicial 
Committee in the case of Synd Teffuzzool v. Itnghoo Nath, 
to proceed to recall and cancel an invalid order is not simply 

* (0900) 1, La M 33 Osla. 10044 —— * (1900) I. L R, 32, Oale. 875, 

OL J. 406, * (871) M Moo L A, 40, $1. 
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C permitted to, but is the duty of a Judge, who should always 
de vigilant not to allow the act of the Court itself to do 
.. Wrong to the suitor; see also Mirale? Muthterji v. Prems- 
moyee Debit, where the application of this principle 
is explained. We are unable to appreciate why this principle 
should not be applied to the case before us. If the District 
Judge, who has transferred a case to his Court, discovers that the 
ERE UN. witli which the cue. woe transferred, likely to fail 
by reason of unforeseen circumstances, it would be onreasonable 
fo hold that it is not competent to him to withdraw the order 

and restore the ease to the Court of the Sobordinate Judge, 
But it is not necessary to rest our decision on this ground 
‘alone, because the second and third branches of the contention 
of the plaintiff respondents appear to us to be unanswerable. 
Tt was contended by the learned vakil for the respondents that, 
Assuming that the District Judge had no power under the law 
L0 transfer a case from his Court to that of the Subordinate 
1 d'ndge, this door not really affect the jurisdiction of the latter 
officer, Under section 18 of Aet XII of 1887, the Subordinate 











, which can be 





litigation. "The only suggest 
in that be assumed that j 
irregular manner. ‘The ewe, therefore, is not one of absolute 
want of jurindiction, but is at best of an irregular assumption 
of juridiction. It was argued on behalf of the respondents 
| that, in such a case as this, the appellants, who had never tak 
+ thin objection at an earlier 
precluded from raising the quest 
n In our opinion, this distinetion js well founded on principle 
amd ix amply supported by authority. In Ledger v. Bw/l?, 
their Lordships of the Judicial Committee pointed ont that, 
although jurisdiction cannot be conferred by consent where 
there ian entire absence of juri the 
Court is competent to entertain the if it were competently 
brought, the defendan$ may be barred hy hi 
from objecting to the irregularities in the institution of th 
uit; and, further, that when a Judge hae no inher 




























own conduet 
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his decision on the merite, when these 
‘are submitted to him. ‘There are numerous authorities, which 
“establish that, when in a cause which the Judge is competent 
to try, the parties without objection join issue and go to trial 
upon the merits, the defendant cannot subsequently dis 
his jurisdiction upon the ground that there were irregularities 
in the initial procedure, which, if objected to at the time, 
would have led to the dismissal of th» suit, To the same effect 
ame the observations of their Lordships in the ease of Meenahi 
Naidoo v. Selramaniga Sosri^, whore there Lordships affirmed 
the view taken in Ledgard v. Bull* and pointed ont that a. 
waiverof right to complain for want of jurisdiction ix inapplic 
able only if there herent incompetenes in the Court to 
deal with the question brought before it, and that no consent can 
confer upon a Court that jurisliction, which it never. possessed. 
‘Thin distinction between an absolute want of jurisdiction and 
an irregular assumption of jurisdiction jos, been 
overlooked. 

But the foundation of the distinetion i» fully explained in 
the Order of Reference to a Full Bench in the eases of Sukh Lal 
Sheith v. Tara Chand Ta* and Khosh Mahomed Sirkar v, Nazir 
Mahomed’, In the first of these canes, it was pointed out 
that jurisdiction may be defined to be the power of a Court 
" to hear and determine a cause, to adjudicate or exercise any 
i judicial power in relation to it, hode Infavid v. Mamachnnefte*. 
‘Such jurisdiction naturally divides itself into three brond head 
namely, with reference to (1) the subject matter, (3) the 
partion, (3) the partienlar question which calls for decision + 

Black on Judgments, section 215. 
A Court extinot adjudicate upon subject matter, which doon 
not fall within ite province as defined or limited by law; thin 
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juridiction may be regarded to be essential, for jurislietion. 
‘over the subject matter is a condition precedent to the acquisi- 
tion of authority over the parties, and, if a Court has no juris- 
diction over the subject matter of the controversy, consent 
(ef the parties cannot confer such jurisdiction, and a judg- 
‘ment made without jurisdiction in such a case is absolutely 
‘null and void; it may be set aside by review or appeal, or ite 
mullity may be established, when it is sought to be relied upon 
im nome other proceeding; See Hawes on Jurisdiction, pages 
12-16; Hermann on Estoppel, section 110, and Frauke? v. 
© &wtlerfiel d, 

An entirely different elass of questions, however, arises, 
when it i» suggested that a Court in the exercise of the 
jurisdiction which it possesses, has not acted aeconling to the 
mode prescribed by the Statute. If such a question is raised, 
‘it relates obviously, mot to the existence of jurisdiction, but 
- to the exereiwe of itin an irregular or illegal manner. This 
- distinction between elementa, which are essential for the founda- 

tion of jurisdiction and tbe mode in which such juris 
Inns to be amumod and exerised, is of fundamental impor 
Jut has not always been sufficiently recognised. That the 
iom i woll-founded is manifest from cases of high 
authority. "Thus, in Pisani v. Atforwey-General of Grbraltart, 
their Lonlships of the Judicial Committee held that, where 
‘there is juridiction over the subject-matter, but non-compli- 
"no with the procedure prescribed as essential for the exe 
- of jurisdiction, the defect might be waived. The same principle 
opted in Asparte Pratt? and operta 
7 ‘aro authorities for the proposition that where juris 
w the mbject-matter exists requiring only to be invoked 
in the right way, the party, who has invited or allowed the 
MEE asci iin a wrong way, cannot afterwanis turn 
‘round and challenge the legality of the proceedings due to his 
own invitation or negligence; see Minbun Suthoram Nagurkar 
v. Krishna Ruo Malkar’. Although the objection that a 
Court is not given jurisdiction over the »ubjec 
Taw, cannot be waived, Gu/ab Sov. Chowdhury À 
L0 (890) 19 Atlantic Rep. sos. 88) 12 q.i D 
© Q4) L. R. 5 P. C, 516. (850) 1 L. R. Bow. 152 
(1554) 12 Q. B. D. 34. (909) 2 C. L. 3. a84, 9 CN. X. 
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et dents pt. Jcialition arising from irregularities in the 
commencement of the procedings, may be waived by the 
failure to take objection at the proper stage of the proceedings ; 
arbe v. Hyde, Tolland v. Spragne?, Rhode Iland v, 


Massachussetts”. 


matter of the proceeiing or action in which an order ix mado 
or n julgment rendered, that such onler or judgment ix wholly 
void, and that the maxim applies that consent cannot give 
jurisdiction ; in all other casos, this objection to the exercise 
‘of the jurisdiction may be waived and is waived when not 
taken at the time the exercise of the jurisdiction ix firt 
claimed, Hobart v. Frost*; Black on Judgments, section 217, 

On thie ground, we must hold, a» regards tho second 
branch of the contention of the respondents, that tho defendants 
have waived their right to take exception to the power of the 
Subonlinate Judge to try the cause under authority of an order of 
transfor made by the District Judge. As regands the third branch 
of the contention of the respondents, namely, that the objec 
is entirely devoid of all substance, it ix fest from other oon- 
iderations, It cannot be disputed that the onler of transfor 
might have been made by the High Court. If, therefore, 
objection had been taken by the defendants either at the time 
when the District Judge made his onler or at the time when 
the Subordinate Judge dealt with the ease on the merita, it 
would have been open to the plaintiffs to obtain an order from 
this Court, which would have enred the defect. It may further 
be pointed out that, if the objection had been taken at the 
timo, it would have been open to the plaintiffs to prosent 
‘even a new plint to the Saborlinate Judge. Indeed, if tho 
suit be assnmed to have been instituted om the day when the 
Subordinate Judge took cognizance of would not be 
‘open to objection on the ground of limitation, because, nl- 
though the due date upon the bond expired on the 13th June 
1889, the liability of the mortgagor wax kept alive by ac- 
knowledgment made within twelve years from the date of 

) (ITI) os. $ ara © (1828) 12 Poters U 5. 007, 718 

* (URNS) 12 Peters U. 8. 300. * (1536) 5 Dave N. Y. 672 
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“the present suit, From every point of view, therefore, -it 

follows that the appellants are precluded from ae bose 

fab the present stago, the validity of the proceedings before 

‘the Subordinate Judge. Tho first ground taken on behalf of the 
dofondants 5 to 7 consequently fails and must be overruled. 

1 cmd second ground taken on behalf of defendants 5 to 7 









Tuvolves the question of ret fruficu/, and tho first ground taken 
E ‘the plaintiff raime precisely tho same questi 
Bat, although the parties are azwel that the decisions 
‘the litigations of 1894 upon tho mortgages of 1884 and 1887 
‘operate na rer judicata, they ara not agreod as to the precise 
‘effect of those deciions. Defondants 5 to 7 contend that the 
| affect ix to'proslodo tho plaintiffs from enforcing their mortgage 
Against the properties parchasedl by tho deoree-lolders mortgages 
in the suits of 1894, The plaintiffs asert, on the other 
o dand, that tho offoot ie to preelulo defendants 5 to 7 from 
up their mortgages and thus to place the plaintiffs 

the position, which they would have ocenpiel, if the mortgages 
Of 1854 and 1887 bad Leon created. To determine which 
‘of these contentions ought to prevail, we have to examine 
the Glreumstences of these two litigations; for as was pointed 
Gut by this Court, in the eases of Suriin Moreuré v. 
Barkamiteo Persad V nul Magnina v. Mehti Hosein Ki 








































hetween the parties 
ul this must be done, 
- not merely from the decree, but also from the pleadings and 
Judgment. 

Now, it appears that defendants 510 8 commenced suit 

Of 1884 to enforce their mortgage of the 15th December, 
1584, and they instituted suit No, 21 of 1894 to enforce their 

‘of the 5th May, 1887. In each of these suits 

“as parties defendants, not merely their mortzazors, who are now 
'defondants 1 to +, but also defendant No. 14, who is the mortgagee 
“of 1886 aud is the predecessor-in-title of the med plaintiffs 


of the plaint in that case shows that he was brought. 
LL (0)10.1.3.337,90.—— * (1900) L L, H 3, Cate. 9. 


mortgaged premies, He filed 
challenged the validity of the pe mortgage and alleged 
reris tae and without consideration. 
pleaded that the plaintiffs had no valid cause of action ax against 
Mim. Upon these pleadings, issues were raised, one of which 


was, whether the bond wa» genuine and boud fide, and another 
was, whether the plaintiffs had any cause of action against that 
defendant. The Subonlinate Judge, who tried the case, found 
that neither party had proved that this particular defendant was 

any way interested in the mortgaged property. He also held 
that the evidence adduced to establish the payment of considera- 
tion for the mortgage was not satisfactory or reliable, and that 
the admission of the mortgagors that they had received the sum 
alleged to have been advanced was no evidence against the other 
defendants, 

In this view of the matter, the 
the mortgagee of 1886, bat mad 
as they bad confessed judgment. The decree directed the salu 
of the mortgaged property only in so far ax the mortgagor: 
wereconeernel, As we have already stated, the morlgagoor 
Ueeree-holders subsequently executed. this deeree and parehased 
the property at tbe execution sale. As regards the mortgage 
of 1887, the mortgsgees, the present defendants 5 to 8, 
commenced their suit against the mortgegors and the mort- 
gage of 1886. An examination of the plaint shows that 
it does not disclose any cause of action against the mort- 
gage of 188. It will be observed that the mortgagee of 
1860 was not a necemary party to enforce the mortgage 
of 1887; for, as was explained by this Court in the cam 
of Siam Macerri v. Berhamdéo Persad’ in a suit w 
enforce a second mortgage, first mortgages is not a 
necessary party. No doubt in one of the paragraphs of the 
plaint it was alleged that a portion of the consideration money 
for the mortgage of 1887, namely, Ra. 1,952, had been applied 
in satisfaction of interest due upon earlier bonds of the 13th 
December 1384, the 29th March 1885, and the 2nd June 1885; 
but there was no express prayer that in respect of this sum, 
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the mortgage, though of 1887, might be treated as entitled 
to priority over the mortgage of 1886, The mortgagee of 
1886 defended the suit on the ground that there was no valid 
Cause of action as against him, and also asserted that tbe mort- 
gage bond, ou which the claim was founded, wax collusive 
And without consideration. Upon these pleadings, the Sub- 
ordinate Judge framed issues, oue of which was, whether 


- the bond in suit was genuine and bows fide, and another was, 


whether tho plaintiffs had any cause of action against the 
mortgages of 1886, ‘There wax no issue raised a» to whether 
the bond of 1887, if genuine respect of a portion of the 
consideration money, entitle! to priority over the bond of 
1886, Tho Subordinate Judge found upon the evidence 
that there wa» nothing to show whether the alleged mort- 
‘of 1880 was really interested in the property in suit. 
To also held that there was no reliable evidence to prove the 
aim against them. In this view of the matter, he dismissed 
the enit against tho mortgagee of 1886, bat mado a deeree 
ygainst the mortgwzore on confession of judgment. The 
deorop directed the «ale of the properties ineladel in the 
mortgage so far as the mortgagor» were concerned, — The 
Tnorüguge subsequently executed thie decree amd purchased 
the property at the exscuti le. Upon these facts, the 
foarned vakil for defendants 5 to 7, the mortgageos of 1884 
ol 1887, contends that the present plaintiffs, whose predecessor, 
the mortgagee of 1850, was a party defendant to th 
‘of 180%, are precluded by the doctrine of res Jmlir 
wetting ap the mortgage of 1886. In support of this position 
felfance is placed upon the cases of Sri Gopa? v. Pirthi Singh 
nd. Gopal Lal v. Benarari Pershad Chowdhury , 

Tt in argued on the other haml by the learned vaki! for the 
plaintiffs that as the suits of 1854 were ditmisel ar against 
the mortgagee of 1886, defendante 5 to S are now precluded 
from relying upon their mortgages of 1884 and 1587, which 
they had unsuccessfully attemted to enforce as against 
their predecessor in the two earlier litigations, to which wo 
lave referred. Tn support of this position, reliance is placed 



























A (1908) L. R29 L A. HIS LL, — " (1901) TL-R. al Cate, as 
HE 26 AN, 29. 
7 







m osmaenox | MUT 
‘upon the decision of their Lordships of the Judicial Com. 
mittee in the case of Aww Buhadwr Singh a 

a careful examination of the authorities upon whicl 
reliance is plaeel on both we are clearly of opinion 
that the contention of the plaintiffs is well founded and rust 
prevail. Itis not necessary to examine minutely the deci- 
sions in Sri Gopol v. Pirthi Singha and Gepat Lal v. Bewirani 
Perthad Chowdhury”, upon which reliance is placed on behalf. of 
the defendants 5 to $. The true fonndation of the doctrine laid 
down in those cases was fully explained by this Court in the care. 
of Surjiram Marwari v. Barkamdeo Persil’, ‘That principal 
to our mind has no application to the faets of the prevent cae, 
Tt has been strenuously argued by the learned vakil for the 
defendants 5 to $ that the mortgagee of 1886 was bound to 
establish his title, when he was brought before the Court in 
the litigations of 1894, and that his omission or failure to do 
so precluded him from relying upon that title in the present 
litigation. In our opinion, there is no foundation for 
argument. So far as the security of 1887 was concernel the 
mortgagee of 1886 was, us we have already explained, not a 
necessary party to the suit to enforce it. No doubt he might 
be a necessary party, if the plaintiffs attempted to obt 
ity in favour of their mortgage of 1887 over the mortgage 
of 1886, Hut although a suggestion to that effect was made 
in the plaint, there was no relief expressly claimed on that 
basie, The question was not even raised in the issues, and 
the suit ultimately failed by reason of the failare of the mort- 
gageos of 1887 to establish the genuineness of their security 
ax against the mortgagee of 1886, Ta the same manner 
wo far ax the scourity of 1854 was concerned, although the 
mortgagee of 1556 was a proper and necessary party, the wit 
to enforce the claim was unsuccessful by reason of the failure 
ef the mortgagees of 1884 to establish the gennineness of the 
security as against the mortgagee of 1886, Under these 
cireumstances, it ix impossible to hold that merely became 
the mortgagee of 1886 failed to establish his security in the snite 
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of 1895, such failure in any way preclades him or his 

. epmwentative from now relying on his title under the 
mortgage. 

"The decrees of dismissal, which were made im tho suits of 

1891, were decrees, which were based on the finding that 

‘the mortgages of 1884 and 1887 wore not proved to be genuine 

M Oc aanta as ngsinat tha mortgages of 1860. That 

finding, therefore, clearly. operates as ree judicata in favour 

of the mortgagee of 1880. The decrees, which were made, 

were in accordance with and bared on this finding : we Peary 

Modun Mnkerjee v. Ambica Chura Bandoyadhya," 

On the othor hand, the fining that there wa» no evidence to 

Show that tho alleged mortgagee of 1886 was in any way inter- 

ontod in the mortgaged promises, coukl not be taken ax the basis 

‘of the judgmont of the Court. ‘The deoroos might be said to 

be decrees ín spite of that finding, and when the suits were 

dismissed ax against the mortgagee of 1850, it wae not open 

to him to challenge, by way of appeal, the finding of tho Sub- 

ordinate Judge upon the question of the validity of his mort- 

gr. In thie view of the matter, that finding does not in 

‘any way operate ax ree jndicio. Seo Nan Kohadur Singh v 

Lucho Ker’, Numido Latt Bhattacharjee v. Bidhoo Movthy 

JU pube, Thakur Mayundco v. Thatus Mahadeo Singh', Penry 

Mohan Muberjor v. Ambion Churn Buwdopathya' and Concha 
Ve Concha.’ 

"We are not unmindful that in a litigation between 
the present defendants 9 to 12 on the one hand 
Ue plaintiffs, and defendants | to 4 (as mortgagor), 
defendants 6 to $ (as puisne e! wnbrancers) and defendant 14 
(as subsoquont mortgagee), as defendants on the other hand, 
the prosent defendants 5 to 8 succeeded in obtaining a de- 
claration that not only in respect of their bond of 155%, but 
‘also in respect of a sum of Re. 1,172 oat of the considera 
tion for their bond of 1857, they were entitled to priority 
over the bond of 1885. That question, however, appears to 


have been then decided between the present defendants 5 to 
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respect of this matter. 
cannot, therefore, be suggested that the decision in that litigation 
in any way operates ax res jedioata for, ax is now well. settled, 
when an adjudication between defendants is necessary to 
give the appropriate relief to the plaintiff, there must be 
such an adjudication, amd in such a case the adjudication will 
be res judicata between the defendants as woll as betwoon the 
plaintiff and the defendants: but for this, there must ben. 
couflict of interest amongst the defendants, aud tho judg- 
ment must define the real rights and obligatione of the defend- 
Mer we; wo Maguire v. Mehdi Hossein Khan}, 
wo Singh *,  Balambhat v, Narayorthat 5, 
Mahamm d Kuni Rowthan v. Viseanathaiyar* ww Cotting- 
ham v. Bart of Shrenslurg.* 

No materials have bern placed before us to show that the 
decisions in the suit, to which we referred, was given 
under circumstances, which could possibly make it operate 
as res jndicata between co-defendants. We must, consequent- 
ly, hold that the decisions in the suits of 1804, brought by 
defendants 5 to $ to enforce their mortgages of 1884 and 1587, 
operate as res jedicria, and we those suits were dismissed, 
rightly or wrongly, against the mortgagee of 1880, the defend- 
ants toS are not entitled to rely upon those mortgages ux 
against the plaintiffs, who now represent the mortgagee of 
1886, ‘The true test to be applied to a case of this deserip- 
tion is, are the defendants 5 to 8 entitled, after their defeat, 
in the litigations of 1894, to enforce their mortgages of 1884 
and 1887 against the mortgagee of 1886? If they are not, and 
if their remedy was by way of an appeal against the adverse 
decisions of 1891, they are obviously precluded from falling 
back upon their mortgages of 1854 and 1887. The effect of 
their purchase in execution of their own decroes hax been to 
give them a title against their mortgagors alone, and as the 
suits in which these deorees were made, were dismissed against 
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the mortgages of 1886, they have not obtained a valid title aem 
against him or his representative in interest. The Subordinate Gunis Singh 
Judge was, in our opinion, clearly im error in this matter. c, sieut Singh 
‘Ho proceeded on the assumption that the effect of the dismissal ami 
of the suits of 1891 was to leave the parties in the position,  Chstdriteh Sinut 
whieh they would have occupied, if the mortgagee of 1886 had  faskteharr Biogh, 
mever been joined as a pitty defendant in those suits. This ry 
View is obsiously unsound, The mortgagee of 1586 was brought 3 
before the Court ; he challenged, the validity of the mortgages 
of 188% and 1887, ax he wax entitled to do, and his resistance 
wax successful, Under thes circumstances, the conelusion 
appears to be irresistible that the present plaintiffs. may rightly 
claim the fall bewelit of the dismissal of the suite of 1804 and 
are entitled to enforce their security against the properties in the 
hands of defendants 5 to8, precisely a» if the mortgages of 
1884 and 1887 bad no real existence. ‘The second ground 

‘advanced on behalf of defendants 5 to $ must be overruled, and 

tho first ground taken on behalf of the plaintiffs must conso- 

quently prevail, 


Whe third ground taken on behalf of defendant 
the question, whether they are titled to priority over 
the mortgage of 1886, which the plaintiffs seck to enforee, in 
Terpeot of the sum of Ra. 1,952, which formed part of the con- 
sideration of their mortgage of 1887. It ix established by the 
ovidauco that out of the sum advanced by the defendants 5 to 7 
pon the mortgage of 1587 Re. 100 was paid in satisfaction 
Of the interest due upon a prior mortgage of the 13th Decem- 
‘Ver 1884 executed in favour of persons now 1 by 
defendants 5 to $ ; another sum of Rs, 1,072 was 

T of interest due on a bond of the 20th Mareb, 18! 
a third sum of Ha. 780 was applied in satisfaction of the interest 
ue on a bond of the znd June, 1855. Upon these facts, it 
Gwargued by the learned vaki) for defendants 5 to 7 that to 
‘the extent of these three sums of money, which were applied 
dn satisfaction of interest due on three bonds earlier than that 
‘of the present plaintiffs, they are entitled to a declaration of 
priority. In support of this position, reliance is placed upon 
the cases of Gohwldus Gopaldus v. Pwrawwat Premankhius! 
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SULKCTION OF LEADING CARES, 


Gopal Chander ‘Sreemany v. H-rambo Chuniter Halder ^ wud 
Lamba Gomaji v. Vishranath torit Titeanbar,* 

Tt is argued, on the other hand, by the learned vakil for the 
plaintiffs respondents that there are two objections to the right 
claimed by the dofendants, each of which is fatal to their conten- 
tion. It is pointed ont, in the first place, that the decision of th 
question is barred by the principle of constructive rex. judicata, 
and it is contended, in the wevwd place, that upon the admitted 
facts, the principle of subrogation has no posible application. 
In our opinion, the argument advanced on behalf of the 
appellants is not well fonndel, and their contention must be 
overruled. It is manifest that this claim for priority might and 
ought to have been set up in the litigation of 1894 in whieh the 
mortgage of 1887 was enforced,  (Joneson Mortgages, vections 
1430-41 and 1589A, 6th edition, Vol. LI, pages 307 and 526). 
Indeed, a» we bave already pointed ont, the morigagees 
did sot out in their plaint cireumstances sufficient to form the 
foundation of the claim now advanced, It was not, howe 
ever, pressed, and the suit appeare to have been dismissed 
so far as the mortgagee of 1550, was concerned. ‘Therein, 
therefore, considerable force in the contention that it is no 
longer open to the mortgagees of 1887 to sat up in the present 
litigation the claim for priority, whioh might and ought to 
have been adjudicated upon in the litigation of 1804. See 
Sei Gopal v. Pirthi Singh*, Mahabir Prasad Singh v. Maenagh- 
tea’, Kamenwar Prasad v, Rajkumari Rutten Koerte We is 
not necessary, however, to rely upon this ground, as a question 
might arise as to whether the doctrine of constructive res jaiente 
applicable where the sabject-matters of the two suite are 
different | Swzjiru Marwari v. Barhomdeo Pecshad®. We uro 
satisfied, however that the second branch of the contention 
of the learned vakil for the respondent must be sustained, 
‘That contention, im substance, is teofold, namely, flat, that 
the doctrine of subrogation entitles a permon to the benefit 
of a mortgage in favour of a stranger, either when he is 
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o pay it off to protect an interest of bis own in 
or by an agreement;and secondly, 










‘of these pointe raises the question of the nature of 

and the principle on which itis founded. That 

Me iw thus explained by Mr. Justice Sutherland in A//is- 

| va Lockwood’ “Subrogation or substitution by opera- 

jon of law to the rights and interests of the mortgagee in the 
Iam is by redemption, and redemption is payment of the mort- 
r after forfeiture by the terms of the mortgage con- 
m0 that really the subrogation or substitution by 
‘of law arisen or proceeds on the theory that the 
debt is paid. If the bolder of a bond il it 





"Ue nmignment to the mortgage debt and mortgage security 
ui there ls no, room or occasion for subrogation by operation 
7" Consequently, it may be said, in general, that to 
one to invoke the equitable right of subrogation, he 
t either oceupy the position of a surety of the debt or must 
the payment under an agreement with the debtor 
or thathe should receive and hold an assignment of 
As security, or he must stand in such a relation to the 
premises that his interest cannot otherwise be 
protected. "The foundation of the rule was e 
examined in a recent case, Willie v. 
Mr. Justice Cobb stated the rule to be thata 
will arie only in those enses, where the party 
d the money to pay a debt which, in the event 
‘by the debtor, he would be bound to pay, or where 
interest to protect, or where he advanced the 
impli le either 
the debtor or ereditor that he would be subrogated to the 
Bnd remedies of the creditor.” This distinction between. 
‘of a person, who pays off a mortgage to pro- 
interest of his own and the position of another, who 
subrogation by agreement, is well marked, an 
lave been borrowed from the Civil Law, which 


* (1901) 113 Georgio 31; 35 8. E. a74, 































pen fand without any pashan 
“by the creditor and as p. matter of equity, and "conventional 
i" which. where an made 
“with the person paying: the debt that he would be subrogated 
to the rights and remedies of the original ereditor. aoe Hove's 
Studies in the Civil Law, 1905, page 250; see also Bonk v. 
Tillman’, where the doctrine of conventional subrogation 
is oxamineod. The case of Gokdlilua — Gopaldos v. Paran 
Mul Premsnhidast, where it was bell that tho purchaser 
‘of an equity of redemption, who bad paid off tho first chargo, 
might wee the first mortgage as a shield agaist mesno on- 
cumbrañcers, the payment made by a poreon who ix under. 
mo personal obligation to pay, only to protect his own 
interest, furnishes an illustration uf the former elass of cases, 
The case of Jugutdhar Narain Promd v. A, M, Brown, 
furnishes an illustration of the scowl clas of cases; whereas 
‘the decision of their Lordships of the Judicial Committeo 
in Dinobnadhn Shaw Chowdhry v. Jopaaya Dasit shows, tho 
Nine dividing the class of eases, where no bargain ix made 
when the money is advanced, and casos whore the monoy 
advanced on the understanding that the oreditor whould be 
subrogated to the position of the mortgages, It is only in 
the first elass of cases that the question of intention to koop 
the mortgage alive arises. The doctrine of subrogation ix 
mot applied for the mere stranger or volunteer, who hax paid 
the debt of another, without any assignment or agreement 
for subrogation being under no legal obligation to make 
the payment, and not being compelled to do so for th 
preservation of any rights or properties of his own, This 
doctrine is nowhere mere cloarly and concisely expounded 
than in the judgment of the Supreme Court of the United 
States in Riwa Life Inanrance Company v. Middteport®, whom 
the principle "Imd down by Chancellor Johnson in Gadmen 
vw. Brownt and by Chancellor Walworth in Sandford v. 
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MeLewn* was adopted ax well founded on reason, That 
principle ix, that subrogation as a matter of Fight is never 
Appliedun aid of s mere voh co Legal substitution into 
the rights of a creditor for the beneit of a third person takes 
place only for his benefit, who, being himself a creditor, satisfies 
the lien of a prior creditor, or for the benefit of a purchaser, 
Who extinguishes the encumbrances upon his estate, or of a 











- cowbligor or xarety, who discharges the debt, or of an heir, 


who pays the debts of the succession, Shis v. Huddt. Any 
one, who i under no legal obligation or liability to pay the 
debt, ina stranger, and, if he pays the debt, he is a mere 
volunteer, AMiold v. Green”. To the same effect, are the 
decisions in Crippen v. Chippel*, Howgh v. Bina Life lwwwr 
ance Company® and Watson v. Wileor®, The learned vakil 
for the respondents placed reliance upon passages from Shel- 
don on Subrogation, sections 240-243, which fally bear “out 
hig contention and the position is further strengthened by 
‘the expositions contained in Jones on Mortgages, section $74 
(Gth Edition, Vol. I, page 918), and Maris on Subrogation, 
weotions 702-797. 1f there doc which” appear to us to 
be based on principles of n equity and good conscience, 
‘aro applied to the case before us, it becomes manifest that the 
claim put forward on behalf of defendants 5 to 7 ix entirely 
unfounded. When a portion of the money 

was applied in part satisfaction of the interest 




















al by them. 








on earlier 
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bonds, it could not be said that they were compelled to n 






that there was any agreement, express or implied, upon whi 
a chim for subrogation could be founded. Thes 

alwwer, however, as the learned. vakil for t 
pointed out, to this chim for subrogatio 
applied only in part satisfaction of tho claim for interest due 
upon earlier bonds, and it i difficult to appreciate how, 
under such circumstances, a claim for subrogation could arise, 
The person, who makes the jayment, cannot, by simply pa 
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interest as it accrues or paying or discharging a por- 
io of the ititerest which has already accrued, c) 
of subrogation, He must pay the entire mount of m 
brance which is senior to his own. 
upon a perfectly intelligible prineiph already 
explained, subrogation is by redemption, and unless thero ix 
redemption, it is not easy to perceive how wbroxation can 
take place, Merritt v. Hosmer’, Street v. Beal®, O'Reilly v, 
lolt’, Carter v. Neal*, Itin obvious that the coutmry viow 
would lead to endlos difficulties, It would enable a pemon, 
who has made u part payment of the interest duc ou 
a mortgage security, to claim subrogation; wüuld he then 
occupy the position of » joint mortgagee with the person whose 
chim is partially satisfied? What would be his position with 
regard to interest subsequently aceruing upon the prior mort- 
gage, and how are the rights to be worked out if, ax in the case 
before us, the prior mortgages have already sued and on- 
forced their security? ‘The rule, therefore, that before o 
creditor can be subrogated to the rights of another, the 
mand of the latter must be entirely satisfied, so that he shull 
be relievel from all further trouble, risk and expense, ix bared 
upon good sense and ought to be adopted ax applicable to the 
case before us, Sheldon on Subrogation, sections 14, 19, 25, 
70 and 83; Harris on Subrogation, section 29. To we the 
language in Hollingworth v. Floyd ® “it would not wubwrve 
the ends of justice to consider the assignment of an entiro debt 
to n surely as affected by operation of law, when he had paid 
but a part of it and still owed a balance to the creditor, and 
the Court would not countenance such an anomaly as a pro 
tanto amignment, the effect of which would only be to give 
distinct interests in the same debt to both creditor and surety,” 
‘This view i in no way inconsistent with that taken by the 
learned Judges of the High Court in Lomba Gomaji v. Fish- 
tanath Amrit Titeankar ®. On the grounds, therefore, that 
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‘the position of defendants 5 to 7 did not entitle them to claim 
the benefit of the principle of subrogation, and that partial 
Payment was not sufficient to entitle them to succeed to the 
sights "of the prior encumbrancer by subrogation, we must 
overrule the thin ground upon which the decision of the 
Subordinate Judge is sought to be assailed. 


"The fourth ground, upon which the decision of the Subordi- 
‘nate Judge ix challenged on behalf of defendants 5 to 7 is that 
the plaintiffs are not entitled to claim interest at the rate 
specified in the mortgage of 1886, inasmuch as on the 18th 
June, 1889, they entered into a compromise with their mort- 

hy which they undertook to reduce their claim for 
future interest to 6 per cent. per annum. Tn answer to 
this contention, it is argued on behalf of the plaintiffs respond- 
enta that the compromise in question i» inoperative in la: 
fas it was not registered under section 17 of the Registration 
‘Rot. The facte, so far as a statemen 
for tho decision of this point, are not 
Court. It appears that in 1899 the present defendant 14, 
‘the mortgagee under the bond of 1886, smal the morigagors 
fot recovery of interest due at the time of institution of 
wait. On the 18th June, 1889, a petition of compromi 
filed on behalf of the parties. Tt recited that th 
Thad been paid Ke. 100 in cash, that the balance of Rs. 593 was to 
‘be paid within the dth- February, 1890, and that upon failure 
to do wo, interest would run upon the decretal amount at the 
Tate of 00 per cent. per annum, Tho compromise further 
‘contained a term by which the mortgagee agree! to accept 
future interest on the entire amount of debt covered by the 
‘bond, at the rate of 6 per cent. per annum. This compromise 
‘was recited in the preamble to the decree, which was made 
that litigation. ‘The decree, however, was based c: 
tion only of the compromise, which related to t 
matter Of that sait, as ix required by section 375 of the Code 
of Civil Procedure. No decree was made in respect of the 
covenant by the mortgagee to reluce the claim for fu! 
interest to 6 per cent. annum. Upon these facts, it 
contended on behalf of defendants à to 7 that the compro- 
imine is operative, though not registered, becanse it was recited 
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-im the decree, In support of this position reliance is placed 
Bing "pon the ease of Bindeari Naik v. Gange Suran Sahn * and 
ing Aaglndone Moni Singh v. Mahabir Singh *. Tt in argued, 

‘on the other hand, by the plaintiffs respondents that the peti- 

Hah Sine tion of compromise, in so far as it related to matters beyond 
Marr Singh (he scope of the suit, in which it was filed, required to be regis- 
tored, and this view is sought to be supported by a reference 

tor the cases of Prawa? wi v. Lalwimi Anni, Muthayyo 

Ve Fewkutaratiam', Bicthaitra Ruth v. Kalpataru Panda 

nnd Parha Muthamwat v. Emp Rowther®. In our opinion, 

. the contention wlvanced on behalf of the plaintiffs respondents 
ic well founded and must prevail. ‘Phe point ia really concluded 

by the decision of their Lordships of the Judicial Commi i 

Pronat Aami v. Lolshwi Anni”, the truo effoot of which was - 
explained in Birdhadrn Rath v. Kalpataru Panda, Alter a 
caroful examination of all the suthorities on the subject, we adopt 
tho view pat forward in that case. A petition of compromise, 
imo far as jt relates to properties in suit, does not require 
registration under section 17 of the Registration Act; and the 
decree, in so far anit gives effect to the settlement touching: 
such properties, operates as re«jadicuta, If it gives effect how- 
ever, to the settlement touching propertion extraneous to the 
litigation, the decree is, to that extent, clearly without juris- 
Action and i» inoperative. In relation to those extraneous 
properties, the parties, must fall back upon the petition itnelf, 
which cannot, without registration, effvetively declare or 
creste title to immovable property exceeding Ra. 100 in 
value. ‘The same view was adopted by thie Court in the ease 
of Kult Charan Ghoval v. Rom Chandra Mandal. The case 
of Rayknbans Mani Singh v. Mahabir Sixgh*, upon which 
much stress was laid on behalf of the appellants, appears to 
Ve based upon a misapprehension of the judgment of thoir 
Lordships of the Judicial Committee in Prosa? Anniv. 
Labshwi Avni. With all respect for the learned judges, 
Who decided that case, we find ourselves entirely unable to 
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hil dümelher!, Mnthoyya x. Venkataratuam* -and 
Ram Raja w. Sabbarsju>. If the view adopted 

by the learned Jodges of the Allahabad High Court im 
Rayhubane Mani Singh v. Mahahir Singh * is well founded, 
litigants may, as was pointed out in Birbbarira: Rath v. 
Kalpataru Payda®, evade with impunity the provisione. 
of the Registration “Act, the Stamp Act, the Court-fees Act 
. and the Civil Courts Act, which last defines the jurisdictions 
i of different classes of Courts. We are unable to persomde 
p ourselves to hold that this is what was intended by their 
I “Lordships of the Judicial Committee. It has not been dis- 
puted, and it cannot be disputed, that the petition of com- 
‘promise in question purported to extinguish title to or 
interest in immovable property of a value excecling Rs 100. 
Wo must consequently hold that it is inoperative, breanse it 
- ms not registered. "The fourth ground taken on behalf of 
defendants 5 to 7 cannot consequently be supported. 

E ‘Phe first ground taken on behalf of the plaintiffs respon- 
Ment, who have preferred a separate appel, relates to the 
question of res judicata, amd hax already been disposed of in 
gounection with the second ground taken on behalf of de- 
© feodants 6 t0 7. 

‘Pho second ground taken on behalf of the plaintiff raises 
the question, whether defendants 5 to 7 would not be bound to 
Aocount for the profits received by them during their posses- 
Won of the mortyaged properties after their at the 
Gxeontion sale and whether these defendants am entitled to 
“Wave interest at the contract rate specified in their 
calculated after the dates of their respective decrees. Both 
- these contentions woul! seem to be well fi 
PaMMefont to roter to the case of Gunga Dar Battar v. Jogeaden 
Muth Mitra’, which is entirely in accord with the d 
‘their Lordships of the Julicial Committee in A 
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amerik; Bishen Pershal', Tt is not necessary, however, to 
deii e ee e a ax we have already held, 
ts 5 to Tam not entitled to rely upon their martgages 
of 1585 and 1887 as against mortage of 1880, which the 
plaintiffs seek to enforce. The plaintiffs are entitled to en- 
force their security precisely in the same manner as if the 
mortgages of 1884 and 1887 had never been created. 
~ The only point taken on behalf of defendants 9 to 12 raises 
the question, whether they are not entitled to their costs in 
the Court of first instance as well as in this Court. Itis mani- 
fest that the case of the plaintiffs as against them has entirely 
failed! and the learned vakil for the plaintiffs has not seriously 
resisted the claim for costs pat forwant on behalf of dofer 
dants 0 to 12. 

‘he result, therefore, is that Appeal No. 540 of 1009 pro- 
ferred by defendants 5107 fails, and must be dismissed, Appeal 
No, 566 of 1904 preferred by the plaintiffs must bo allowed, 
and the deeree of the Subonlinate Judge modified to thin ex- 
tent, namely, the wonls “subject to the prior mortgage change 
of the defendants Sto 8 and" and “the mortgage decree of 
the defendants Nos. 5 to 5 and" shall be expanged, "he 
crow objection of defendants 9 to 12 must also bo allowed, 
and they will be entitled to their costs in the Court below. 
Bo far as the costs of this Court aro concerned, defendants 5 
to T must pay the costs of the plaintiffs. respondents in Appeal 
No. 540 of 1904, and the plaintiff appellants in Appeal No, 600 
of 1004, must pay the costs of defendants D to 13 Only one 
deeree will be drawn up in the two appeals, and, to avoid 
future difficulties, the decree must be self-contained without 
any reference to the deeree of the Subordinate Judge. 

HorwwoopJ. Ieonenr, Decree modifed. 

Nate-—Subsogation aries only in thew casos, whare the party elalming it 
nilvanced the money to pay » debt which, in tbe event of default by tho 
debtor, he wonld be hound to pay, or where he had sume interest to protect, 
‘or where he ailvanced the money under an agreement, express or implied, 
wel wither with the debtor or creditor that be would bo xurapated fo the 
rights snl remedies of the ereditar. Menco, it may bo mid in generi, that 
to smtitlo one to invoke he equitable right of enbrogation, ho wnat either 
ceeupy the position of a surety of the debt or must hare made tho payment 
aver an agreement with the debtar or creditor that ho shouid receive and 
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6f the del ua wewrily, or lo most stant in such relation. 
viens that his Interest cannot otberwinn be adequately 

v enne of Golda v. Paran Maly Le M. 11 L A. 128, LL R10 

that the parchaser of an equity uf redemption paying off 

protect his own intanent, can e the rst mortgage me a 

M xps meane encunbeancers. Joystthar v. Brown, 1 L 3 Cale, 
Dictedie v n : Mi tu 


Ot subrogation dove wot apply whon a frum simply performs 
‘OF ent and pays off a shango whieh be hne undertaken 
to mallafy. Wher wioney is left with a subsequent vviios or 
iy the mortgagor for pay ont sf the earlier mertunges. 1 ie not 
Purchaser or mortgages by paying of the earliest mortgage to 
yin respect of much payment as against a mortgagee whom hw 

Je pays Brijnath 
JJ, O40) Muhamed Badik v. Ghous, T. A. L J. 014, L LM, a3 
qp Mae Bhysm v, gaw Lal, 22 0. 1. J. 227) 1 L R 43 Colo. 00 | 
W. N. O01 Tui i v mot om. the round that the parthaser paya uf tie 


‘of, ey, oniy the eseliest mortgage veo large number, he is 

tà lin. priority in respect of such payment as against were 
Gur Newin v. Bhadi Doi BA. LJ 12890; L b RO A 

the putohasor with fall knowledge of all the mortgnges under: 
‘ith the money left with him My the fatter, tn 

Inter mortgages, be ennnot aferari hy discharg- 

loli that wp as a shich! against the orare 
a e pays Me e eumd te pay thew off with the 
his Wiayosat, Whew a person purchased a property which was 
Ahron successive mortgages, but was misled to believe that 
fo, and the vendor left fume with bim out of the sale 
‘aaffcieat to discharge the two mortgages which hia leen 
‘the veuidee anil wulsequenty upon discovering the exislence 
also which was as a matter of fact tbe earliest Ia point 
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Promat — Lonb Sua of Donvansrinn, Ein Junx Eras, axo 


« We Ameen Att 
SHAMU PATTER . > . o Avrmutanr; 
axo 


1. ABDUL KADIR RAVUTHAN axo Orsus 
2. ABDUL RAJAR SAHIB axo Orne > Jerome. 


Lleported in In R. 30 L A. 918 ; 1. de, K 35 Mad. 607 P, C. i 
16 €. ln J. 696 P. C ; 16 C. W.N. 1000 P. C) 


On May 20, 1890, the first two defendants executed in favour. 
of the appellant's predecessor in title an hypotheestion deed of 
thé lands in suit to secure Hs. 10,000 amd interast, In June, 
' 1809, they ereated further charges thereon under deeds in which 
t the said bypotheeation deed was recited, Subsequently certain 
decrve-hollers against the mid defend, 
and thereafter the appellant preferred to elim under Civil Pro- 
cedure Code, 188, s. 278, on the basis of tho deed in his favour, 

and his claim was upheld to the extent of Its. 4,015 only. 

On July 18, 1902, the appellant sued for the sale of the lande. 
comprised in his deed and on March 27, 1003, the attaohing 
ereditory sued fora declaration that the said deed wax void 
against them as fraudulent and without consideration. The suite 

were heard together, and after evidence relating to the considers 
tion had been completed a fresh issue was framed ax to whether 
the deed was valid under the Transfer of Property Act, n. 60, it 

















appearing from the evidence that the executante of the deed had - 


only acknowledged and not actually affixed their signatures in 
the presence of the attesting witnesses, 

‘The judgment of their Lordships was delivered by 

b Mu, Auxen ALt. These are two consolidated appeals from 

t certain judgments and decrees of the High Court of Madras, 

dated January 28, 1908, affirming the decisions of the Sub- 

ordinate Judge of South Malabar at Palghat ; and the sole 

4 question for determination in both eases turns upon the meaning 

A sto be attached to the word “attested "in s. 59 of the Indian 

1 Transfer of Property Act (LV. of 1882), the first clause of which 

provides that, where the principal movey secured ix one hundred 





ached the lands 











“Tx it (meaning the mortgage deol) valid under s. 
- ‘Minvaler of Property Act?” And on November 19, holding; 


TEANKVEN OF FROPEETY. e 


rupees or upwanls, a mortgage can be setel only by a 
registered instrument sigued by the mortgagor aod attested by 
ut least two witnesses, . 


‘The appellant Shamu Patter, as the representative of one 
App, deceased, brought a suit on July 13, 1902, in the Court 
of the Subordinate Judge of South Molalar, to enforce a 
mortgage alleged to have been executed in favour of Appu by 
the Ravuthan defendants ‘The other defendants to Patter's 
action were certain attaching creditors of the Ravuthans, who 
nre respondents in the prevent appeals, and who challenge the 
mortgage on the ground, intor nlia, that it was in fraud of 
creditors ond without consideration. Their attachment on the 
mortgaged properties appears to have been partially removed at 
the instance of Patter, and they necondingly brought a suit come 
Mime in 1903 in the Court of the Distriet Munif of Palghat 
for a declaration that the mortgage transection was fremdubent 
‘and without consideration, amt far as their 
Tight were conecrmel. This sit was afterward transferret 
to the Court of the Subontinate Judge aml was tried with 
Pattor's action, the evidence in one being taken as evidence in 

































the other. 


‘ho trial bagan, as appears from the onler si 
bur 7, 1003 ; arguments were heanl” on November 16 and 17, 
and judgment was reserved, On the same date, it appearing 
from the evidence of the witnesses to the mortgage deed that 
they wore not present at its execution but bad put their names 
00 thu, document on the acknowledgment of the Ravuthans, the 
‘Subordinate Judge framed a supplemental isse in there terms 
of the 





n Septem- 











that the document was invalid under that section, he dismis 
Pattor’s suit (ave as regards a personal decree a 
Ravuthans) and by a separate judgment deemel the 
the oreditors. 

From these two decrees Patter appealed to the High Court 
of Madras, which has upheld the Lower Court's de 


Tn the present appeals the judgments of the C 
have been challenged on two grounds, first that th 
v 
















wlia 
Subonlinate 





Abdul Kadirs 
Kavuthan. 








-SELECTION OF LEADING cases. 
eles ‘acted irregularly and without jurisdiction 





framing an 
issue after the close of the arguments and deciding the case 
on its and secondly that the Courts are in error in holding 
that the word “ attested " in s. 09 of the Transfer of Property 
Act implies the witnessing of the actual execution of a 
document. 

‘With regant to the first point their Lordships are of opinion 
that s. 149 of the Civil Procedure Cole (Aet XIV of 1882), 
which is applicable to the proceedings, iw conclusive. "That 
section declares that the Court may at any time before passing 
a deerce amend the issues or frame additional iesuex on such 
terms as it thinks (it, and all such amendments or additional 
isuot ae may be necessary for determining the controversy 
between the parties shall be so made or framed, 

The first part of the section leaves it in the direretion of the 
Court to frame such additional issues ns it thinks fit, whilst. t 
latter makes it imperative on the judge to frame such ad 












tional issuos ae may be necessary to determine the coutrovomy 
between the parties. "The Subonlinate Judge was, therefore, fully 
empowered to frame the issue on which he decided the ease. 

the 





Evon had there been no such express provision ! 
their Lordships consider every Court trying civil causen has 
inherent jurisdiction to take cognizance of questions whieh out at 
the root of the subject-matter of controversy between the partion- 

‘Whe substantial ground, however, on which the deoreex of tho 
High Court are impugned bas reference to the interpretation 
put upon a. 59 of the Transfer of Property Act, It ix cosended 
‘on the authority of Grggeve v. Athinson 1 and Bilis v. Smith * 
which was followed io 1829 in White v. Trustees of the British 
Museum >, that the learned jodges of the Madras High Court 
were in error in holding that the word “attested ^ in the section 
under reference meaus the witnessing of the actual execution of 
the document by the person purporting to exeeute it. 

‘Whe construction put in those cases on the word "attested ” 
occurring in s. 5 of 29 Car. 2,c. S (the Statute of Fraul), no 
doubt supports the contention of the appellant thet attestation 


2 2 Ven B 34, * 1 ves qn 
* © Bing, 210. 
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‘upon the acknowledgment of the executant in equivalent to 
boing present at and witnessing the execution, They related, 
however, to the due execution of wills, and though the language 
of Lord Hanlwieke in rogos v. Attinwu * was sufficiently 
wide to cover deeds, his interpretation bas not passed without 
‘question in later eases, The eminent judges who decided 
Gruyur v. Aikinon ‘and Ellis v. Saith * themselves doubted 
the correctness as well as the expediency of widening the meaning, 
of the wort “attested,” but felt overborue by authority. In 
the latter ease the exact question for determination was whether 
‘a tertutor’s declaration before threo witnesses that it ix hi» will 
fx equivalent to signing it before them. Parker C.B. began his 
judgment with the following important observatio 

MI confess, if thie had been res integra, I should doubt. 
tion within 














illos ©, J. observed that he was not satisfied in his own mind 
that the testator's acknowledyment war sufficient, but ho added 
"anthorities bear me down and 1 must yield.” And the Master 
of the Rolls pronouneel the extended construction to be x 
dangerous determination and destructive of those barriers the 
statute ervoted against perjury and frauds.” ‘The learned 
however, felt bound by the previous decisi od, proceeding on. 
the principle of stare decisis, decidod in favour of the view now 

Jbeforo their Lordships regarding the construction of a 
section of the Indian statute relating to a totally different 
subject, 

As the question involved in these appeals is of considerable 
Importance and there seems to be seme divergence of opinion 
Between the Indian High Courts, their Lordships do ‘not desire 
fo pass altogether unnoticed the other anthorities di 
‘the Bar as well as in the well-reasoned judgments of the learned 
judges in the Madras High Court. 

In Casement v. Fritox 4, whieh was decided in 1845, the 
question for decision was whether the signatures of two witnesses 


1 2 Von Sen. 454. Dm 
3 Moo. Ind. Ap. 395 
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who had subseribed a will at different times, but the first had 
acknowledged to the second that he hed signed the same, 
amounted to sufficient compliance with the provisions of s. 7 of 
the Indian Wills Act of 1838. Lom! Brougham, in delivering 


the judgment of the Judicial Committee, observed that: "The 
Statute of Frauds (29 Car. 2, e. 3, s. 5) requires tho will to be 
signed by the testator, in the presence of the witnesses; nover- 
theless, the construction put upon that important provision hae 
been that an acknowledgment is equivalent to a sigoatare, How 
far this latitude of interpretation was justified in principle we 
need not now stop to inquire, elee it might well be suggested that 
to do an act in the presence of a witness, and to acknowledge 
having done it when the witness was not present, are two 
entirely. different things, as different as the witncwing a fact or 
act, and the witnessing a confession of that fact or act." And 
after referring to the hesitation with which the decision had been 
arrived at in Z//is v. Swith', he refusal “to carry one step 
further a construction whieh so great & weight of authority 
Jamonted and showed to have been ill-alyised in ite inception.” 

‘Tho later casos are still more dirot in the interpretation of 
the wonks “attestation” and “attested,” In Aryan v. White’, 
De. Lushington in 1850 laid down that “attest means the 
persons shall be present and see what passes, and shall, whon 
required, bear witness to the facts.” Jo 1855 Lon) Campbell 
,3., in Roberta v. Phillipa? enunciated the same rule as regards 
tho wont “attested,” that the witnesses should be present 
an Wituomes and see it good by the testator. And the principle 
was given effect to in the House of Lonte in Burdett v. Spite 
tury "The Lord Chancellor summed up the eovclosion in 
there words: "The party who soes the will executed is in fact a 
witness to it; if be subscribes as a witnows he is then attesting: 
witness.” 

‘The meaning of the words “attest” and “attestation” hne 
ako been before the Courts under the Bills of Sate Aot of 1875 
(41 & 42 Viet. c. 31, s. 5 and 14), and tho interpretation put 
on them in Roberta ve Phillip, aud Bryos v. WAite®, e 
invariably been followed. 

fave n. 
Web. 305, a7. 




















































Soet. 50 of the Indian Succession Aet (X. of 1865) was 
‘referred to in suport of the appellant's contention  reganling: 
‘the meaning of the word “attested” ii 50 of the Transfer 
- ef Property Act. "The phramolozy of the two sections are 
quite different, as different in fact as the object of the two 
(0 statuto, 

Sect. t of Act XXV of 1838. (the Indian Wills Act) declared 
‘that, after the passing of that Act, 29 Car. 2 "shall couse to 
have offect” except to a limited extent within the territories of 
the Hast India Company. Ins. 7 the word “attested” is left 
‘out, but it ix providel that testator’s signature “shall be 
"made or acknowledged by him in the presence of two or more 
witnesses present at the same time.” The latter works gave rine 
to the question in Gurment v. Pullot. Act X of 1865 (the 
Tudian Succession Act) hax substantially taken the plaoo of the 
Todian Wille Aot of 1538, and embodies tho rules which consti- 
- tuta the Jaw applicable in India to cases of intestate or testa- 
mentary succession, excepting as regards Mahomedans, for the 
major portion of this Act wax made applicable to Hindus by the 
Mindu Wille Act. Seot. 60 provides for the due execution of 
‘whit are called unprivileged wills, and paragraph 3 declare 

“The will shall be attested by two or more witnesses, each of 















will, oF have seen some other person sign the will in the provence. 
‘nnd by tho direction of the testator, or have received from the 
tontator a personal acknowledgment of his signature or mark, or 
‘shad signature of such other person ; each of the witnesses 
sign the will in the presence of the testator, but it shall not 
M necessary that more than one witness be present at the same 
and no particular form of attestation shall be necessary. 
Te will be noticed that the word “attested,” which was omitted 
Lin e 7 of the Act of 1835, is reintroduced in 50, and it is 
- expressly provided that attestation may be effected on the 
“woknowledement of the testator. Had the word "attestel" by 
"itself conveyed the meaning that attestation upon the acknow. 
Aedgment of theexcoatant was sufficient, there would 
( reason for making an espress provision in the sesti 
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be drawn from it is obvious, ‘The Legislature con- 
sidered it expedient in tho case of wills to permit of witnesses 
“attesting the document,” in other wonls, of testifying toits due 
execution, on the acknowledgment of the testator that it was in 
hand, and, as the word “attest” was not sufficient to validate 
such attestation, introduced an express provision to that effect, 
Sect. 68 of the Indian Evidence Aet (I. of 1872), whi 
that ^if a document is required by law to be attested, i 
be used as evidence until one attesting witness at loast has been 


purpose of proving 


cate that the Indian Legislature used the word 
“attested” in the senso in which it bas been construed through ~ 
a series of decisions in the English Court Sect, 59 of the 
‘Transfer of Property Act, in requiring that in x certain. class of 












cares a mortgage “can, be effected only by n registered 
ment signed by the mortgagor and attested by at least two 
could only mean that the witnesses were to attest 


the fact of exeention. Any other construction in their Lord- 
ships’ opinion would remove the safeguards which the law elearly 
intended to impose agninst the perpetration of frauds. 





‘The Calentta High Court has in three eases arising 
taken the same view as the Madras High Court has expressed 
in the prerent case. And although in one instance the Bombay 
High Court bad extended the meaning of the word * 


to include attestation 











m acknowledgment, in Haun v, 


Tazmanrno ! the learned judges, on the authority of Huritett v. 
Spilbwry *, arrived at the same conclusions ax the two othor 
Presidency High Courts The Allahabad High Court, however, 
} inthe case of Gaaga Dei v. Shiam Suuder ? has taken n 


z “attest.” They say as follows :— 





"Tt seems to us reasonable to suppose that 
put upon the word ‘attest * in that section, 





different view. "The learned judges soem to consider the intro- 
duction of the words "personal acknowledgment " 
the Indian Succession Act as an interpretation of the word 





in the absence of 


good technical or substantial reason to the contrary, should le 


EE Mae Boh 4c * 10h à rao 


A 1, L. R. 20 Allah. 60. 
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taken to be the meaning in which the won! is used 
— the Transfer of Property Act.” 
With respect, their Lordships aro wholly unable to follow the 
‘reasoning. As already observed, the provision as to attestation 
‘upon the testator personal “acknowledgment” was quite a 
separate condition and in no sense an interpretation of the work 

"test" In fact, it was provided that the witnesses might 
‘attest the document on witneming the actual exeeution or on 
the personal acknowledgment of the testator of the execution. 
‘Bot that, in their Lordships’ judgment, affords no warrant. for 
‘extending the meaning of the word "ates" Nor do thei 
Lordships agree with the view expressed by the learned judges 
reganding the policy of placing a langer construction on the word 

dm eonwequence of tho “social institutions of the country.” 

"Ilion, vory institutions their Lonlships consider make it neces- 

wary that ^ the barriers against perjury and frnvd," to use the 

language of the Master of the Rolls in Ais v. Sod *, should 

hot be removed upon speculative considerations, 
On the whole their Lordships nre of opinion that the judgment 
of the High Court of Madras ie right, and that these appeals 
ought to be dismissed, and they will humbly advise His Majesty 

-nceondingly, 

Sore. In onder o creste n valid mortage moat be signet hy the 

“eaveilant, and nitentes by at east two witwenwn (a. 59 of the Trauafer of 

Act). Tho party who sose the document is in fact a witnews to it; if he 
fat liene, he ja thew alteating witorss, Hence if the witness ie 

‘Wot proment tthe execution vf the instrument hy tbe mort at estere 

ane ttervards on theachnowicdzment of the pront, the decemvut 
RU tase. Ordre v. Icy Goat, 1, L M. 29 Cale 240, Abel Berm v 
Lew, T. e M. 27 Cale, 190. The document je not attoatent, if the 


^ witnensen sign ih before (te execution by the mortguzor- 
v 9 OLW. N. 097, I. L R. 32 Cale. 720. 


59 of 











Me a deed la executed by a perdamashon lady, if t 
Wl the lady dore aot appe, but who are 


‘though they were unable to wee their faces 
Y: Pundit iem, 19 C. W. X99) P. C. 
TRI AU. KI C. eo sieo Harmon! v Oen 13 
Wihan n dyed contains at the foot the names of three or foor persone 
Üwlinesere, alir of whow are illiterate, and who do mot my thar theis war 
were alinched Us the document st their jenio, it le wot valilly atten 
Á Monye v. Prw Muhamat, 2 C. Ln J. 70 v. 


D tive 





n p 


Jefes Mn. Jevrice Nauris av Ma, Jesrice Mooren. 


JADU NATH PODDAR 
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RUP LAL PODDAR. 


[Reporte in T. Lu 1,83 Cole, 901 i 4 C. 14.93 ; 10 
€. W. N. 630) 


"The following judgments were delivered : z 

Jurist J. La the suit, out of which this appoal arises, the 
plaintif seeks to obtain a declaration of his right to certain 
property and to recover pension of it from the defendants, Ho 
had executed a deed of relinquishment in favour of the delen- 
dants, in which he alleged that in respect of that property ho was 
the beuamidar of the defendants, and he now sues to have it 
established that this deed of relinqaishment was a colourable 
deed, which he executed to save his property from being sold in 
execution of decrees obtained against him by his ereditors, lle 
alleges that hie intended frawl was not carried oat because he 
won the appeals he preferred in the suits with his orvditore and 
so he desires to get back possession of his property. "Pho dofund- 
ants traverse his allegations. ‘The Lower Appellate Court has 
given the plaintiff a decree, 

‘The defendants appeal on two grounds —(1) that the plaintiff 
is estopped from alleging the deed of relinquishment to bo 
colourable and (2) that the plaintiff is not entitled to rescind a 
deed. he exeented for the purpose of perpetrating fraud. r 

‘There is clearly no estoppel in this caso. "The defendants 
wore in no way miskal aod thereby inducel to do anything or 
alter their position, Further, the rule laid down by this Conrt is 

* that, when the intention to commit fraud has not been carried 
into effect, a beneficial owner i» entitled to sue for a declaration 
that a deed of transfer executed by bim is eam. This rule 
has no doubt been attacked by the Madras High Courtin the 
ease of Yaramati: Krishaagga v. Chuulen Papayyo,! and » 
different rale has been laid down by the Bombay High Court 
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in Clenriroppa v. Pattaypa,' but I soe no rewon to dissent from 
the rulings of this Court on the subject. I would therefore 
dismiss this appeal with costs. 

Moornwne J. On the 20th November, 1893, the 
executed w deed of relinguishment in favour of the first defend- 
‘ant, by which he declared that the properties in dispute in 
Mitigation belonged to the latter. On the Lith January, 1899, the 
first defendant executed in favour of the second defendant a 
conveyance in respeot of a half share of these properties, as if he. 
was the beneficial owner entitled to deal with them. Th 
AME now seeks to recover possession upon declaration that the dood 
of relinquishmont was not intended t» and did not confer any 
valil title upon the first defendant, and that consequently the 
second defendant did not acquiro any rights ander bis purchase, 
Tt has been found as a faot that the second defendant is not a 
bond file purchase for value without notico, and that at the time 
he made his parohase, tho first defendant was not competent to 
‘eal with the properties. The accuracy of 
beou challenged before this Court. ‘The 
contended in the Courts below, and they have repeated the 
abjection in this Court, that tho plaintiff lel to any 
relief because at the time when he executed the deel of 
quishinent, he did it for the express purpose of defrauding his 
creditors, The plaintiff almits that shortly before the deed was 
executed, some persons, who allegat thompelves to be his creditors, 
dad obtained deerees against him, against which h? preferred 
Appeals. Ho apprehended that the pendency of the 
"appeule, the decree-hollers might take out execution, and with a 
View to protect his properties he executed this deed of relinguish- 
Herta aa a sbield against those creditors. As a matter of faet, no 
'execution was ever taken out, aud the appeals instituted by the 

were ultimately successful, with the result t 
Ailoga claims of the creditors were beld to be anfoundel a 
‘wore dismissed, Under these cirenmstances, the plaintiff con- 
tended that his conduet was not such as to preclude him from 


the properties. 
view of the 
matter and bave given the plaintiff a decree for posse The 
* QST) LL BAT Boss Tos 
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defendants have appealed to this Court, and on their behalf it has 
— leen contended that as the plaintiff executed the deed of relin- 
quishment in order to defraud his creditors, he bas no standing 
‘in a Court of Equity, which will not extend relief toa fra dulent. 
“grantor. In support of this proposition, reliance has been placed 
upon the cases of Cleweiroppa v. Puttappo ', Rangummat v, 
Veakatachori * and Yaremali Krishuagyu v. Chnudin Papayya 
"The leamed vakil for the appellant has further argued 
that the contrary view taken in the case of Sham Lull Mitru v. 
Amarendra Nath Bove 5, whore it was held that it i» open to a 
Party to show that a document executed, but wot carried into 
effeot, is colouralle, was not necessary for the purposes of that 
decision and cannot be supported upon tbe authorities. ‘Tho 
learned vakil has invited ux to refer the question raised to a 
Full Beneh for decision. ‘There can be no doubt that thoro has 
been considerable diversity of judicial opinion upon the ma 
and it is necessary, therefore, to examine the various autho 
and the pripeiples upon which they are founded. 

One of the earliest cases in these provinces in which the 
question was mised as to bow far the grantor of a fraudulent deod 
is entitle to ask a Court to rolieve him of ite eonsequences i that 
of Ram Luter Deo Rai x. Roop Nara 
who was indebted to B, executed a mortgage in hie favour, but 
with a view to defraud othgr creditors antedated it by eight 
years. A further gave a warrant of attorney to Z to enable X to 
confess judgment on behalf of in a suit hy Æ to enforce tho 
security as against 4. The mortgage was intended to be lleti- 
tious and was granted with a view to sereen the property from 
the erelitors of 4. # also exceuted an engagement in favour 
of A, which recited the true hature of the whole transaction, 
Subsequently, Æ sued upon the mortgage, obtained a decree upon 
confession of judgment, had the property put up to auction, 
purchased it himself and instead of bolding as trustee for A, 
later on conveyed it to a stranger. A sued to recover the 
Property. The Sudder Court dismissed the suit upon two 





Ghose. * In that cane sh, 
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grounds—firef, that the plaintiff eonld not recover the property 
from a fond fide purchaser for value without notice, and, secondly, 
‘that the plaintiff could not ask to be relieved of the consequences 
of bis own fraudulent act, With regard to this second. ground, 
the Court observed that it is a general principle of law that 
‘man entering into a fraudulent agreement with another of this 
mature to defeat the rights of third parties, creditors for instance, 
shall not, himself or bis representatives, be relieved against the 
consequences of his own fraudulent aet, though the creditors 
may, and if hi» partner in the fraud takes advantage, ever »o 
dishonestly, of the power, which has been put irto is hands, a 
Court of Justice will not interfere on behalf of him or bis h 
With rogant to this case, two points deserve attention, namely, 
Feat, that apparently the fraudulent object in view wax not 
‘carried out, and, aevi, that if the plaintiff bad been allowed 
to recover the property, either the first transferee from him would 
or the second transferee, 
without notice of the secret agreement, would 
havo lost his money. 

A similar question was raised in Konshon KJaloon v. Collector 
Q^ Myuensivgh.! A sued to recover property from B, which had 
been conveyed to him under a secret engagement that he was to 
hold it for the benefit of 4. The Sudder Court dinminsed tho 
suit on tho ground that the rale, though nominal, was effected by 
Ja eed duly drawn out, attested and registered, possessi 
by mutation in the Revenue Registers, and all thi 
Agecive the publie and to evade a rightful process of law. 
decision wax rested on the ground that no person 
awlvantage of his own wrong. 1t may he observed that tho suit w 
resisted not only by Z, but also by persons, who had purchased at 
a sale held by the Collector, to whom # had given the property 
as a security for due payment of i 

Inthe case of Brikwo Mye Diber v. Row Dolab Hor, 
tho cases just referred to were followed. -4 transferred properties 
to B with a view to save them from the claim of his ereditore 
The creditors took out execution, attached the properties 
‘successfully met with a elaim by the transferee. -f thes 
recover the property from Æ, anda pnrohaser claiming under 

? (1840) Deng. S D. A. 190. * (1840) Beng. S. D. A, $8 
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bim. A Full Bench of the Sudder Court held that the Court 
“will never sanetion orin any way give the aid of its authority 


party who, by his own admission, founds his claim upon 
fraudulent agreements contrived in order to defeat ti 

justice. It may be remarked that the fraud intended to 

the rights of the ereditors had been successfully accomplished, and 
adeo that the transferee from Belaimed to be a owt file 
chaser for value without notice. 

In the case of Rajwaraia Roy v, Juguunath Pershad Mullick’, 
A sued to recover property, to which he claimed title by pur- 
chavo fronPX, It was found that 2 was the real owner of the 
property, and had executed a conveyance in favour of X, complete. 
fw form, but nominal in intention apd effect, with a view to 
senpe the pressure of the claims of his erelitors, "The Sudder 
Court held that was entitled to succeed, and ovserved that n 
party having made a transferin frand cannot reclaim property 
from the transferee upon tender of proof that the documents wore 
not bond fide oc sue to treat the note of the transferee as null and 
Void. Tt will be observed that the plaintiff. was a dond fide pur- 
chaser for value from X, and on that ground alone was entitled 
to succeed ; at the same time, there was nothing to show that 
the fraud contemplated had been earried into effect. 

In the case of Koonjee Singh v. Jankee Singh *, A sued to 
recover property, which was alleged to have been purchased by 
him in the name of Æ, with a view to save it from his ereditors. 
"The majority of the learned Judges held that the suit was not 
maintainable as the claim was founded on a deed drawn out 
tenami in order to deceive creditors. "The dissentiont Judge 
however, held that as the contemplated frawd had not beon 
carried out, the plaintiff. was entitled to succeed, and he pointed 
out that, if the suit was decreed, instead. of creditors of the 
plaintiff. being defrauded, they must be benefited, because if the 
property be declared to belong to plaintiff, his ereditors may take 
it in satisfaction of their claim. T may point ont that tho view 
thus indicated accords with the opinion of the Supreme Court of 
the United States in Black v. Darling ®, namely, that in an 
action to recover money deposited with the defendant, it is no 
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- valid defence to urge that the plaintiff made the deposit with the 


intent to cheat and defraud his own creditors, because, as soon 
as the plaintiff recovers, his creditors are likely to be benefited by 
the money. 

Tn Bhowanny Snutwe Pawley v. Porem Bebre * the Sudder 
‘Court ruled upon theauthority of the eases of Ram Tudor v. Koop 
Narain * aud Brikmo Mye v. Ram Dula’ that no relief 
will be given to a party saing for the purpose of setting aside 
m benam vale, avowodly made with the fraudulent intention of 
ofentingg the rights of a third party, who had a claim against the 
property, The report does not show whether the pl had 
sueccedd in the seheme which hal been planned with a view t 
enable them to evade payment of their just. debts. . 

Tn the case of Ram Sonder Soutial v. Annnd Nath Hoy 4, 
the Suildor Court held, following the decision in. Majnarnin v 
Fugranath Pershod * that a plaintiff wax entitled to succeed a» 
against a defendant, who wimitted that he had made a fictitious 
transfer in favour of the plaintiff with a view to evade payment to 
his own ereditore. It will be observed that in thin ease the 
plaintiffs were allowed to scored, although it was found that t 
were not the beneficial owners and were conisant of all thy 

jeulars connected with the seheme for defrauding the creditors, 

me wax nothing to show that the intended fraud had been 
notually practised against the creditors, and yet the C hold 
‘that the ontensible transfer could n legally disputed. 
Substantially the same view was m Lal v, Kishow 
Chunder ® "These ons, however, are inconsistent with the 
‘arlior decision of the Sudder Court in Big) Mobwn Sain v. Kaw 
Naeringh Rai *, where the defendants, who had  collusively 
Salta ni fatitious talok in favour of the plaintiffs in order to 
Vade their liability under a deeree passed against them i 
another suit, were allowed to plead and successfully, their prev 
febllusica in aawer to the unfounded claim of the plaintiffs 

‘A view similar to the one taken in the last case was 
by the Sudder Court in Obdey Chern Ghultwck v. Treelochaw 
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Chattetjee.’ It was ruled upon the authority of Roberis v. 
Roberta awd Mowtefori v, Mowleferi? that, although a decd 
may be avoided on the ground of fraud, the objection must 
come from a person neither party nor privy to it, for no man 
can allege his own fraud to invalidate his own deed. The 
defendant admitted in answer to the claim that they had 
executed a deed of sale in favour of the plaintiffs, but pleaded 
that it was purely fictitious tansaction rorted to for the 
purpose of defeating the claims of parties, who held decrees 
against the vendors It wos contended that, as the persons 
through whom the plaintiffs derived title were in pari delicto 
with the defendants, the Intter should not be delarred from 
pleading the fictitious nature of the transaction. The Sudder 
Court held that a ple of this description could not be heard 
a Court of Justice, and observed that it was well 
should be understood that, when people execute fictitious deeds 
for the purpose of defeating their creditors, avoiding an attach- 
ment, or effecting any other fmodolent purpose, they place 
themselves completely at the merey of the person in whose name 
the fictitious conveyance is made out, and that their plea of the 
transaction being a Gewami one will not bo listened to. Thin 
‘ease therefore proceeded upon the doctrine laid down by Lord 
Mansfield ia Montefori x, Montefori® that it was immaterial 
whether the fraud is alleged as a matter of defence or ax a 
ground of action, because “no man shall set up his own iniquity 
as a defence, any more than a cause of action.” 

































‘The cases analysed above nre based on the doctrine that, where 
a party admits that be has made a fictitious transfer of his 
property to another with a view to effect a frand, but asks to have 
his act undone, the Court would refuse relief and would leave 
the parties to the consequence of their misconduet, dismissing the 
claim, when the suit was brought hy the real owner to get. back 
possession of his property and refusing to listen to the defence, 
when he set it up in opposition to the person whom he had 
invested with the legal title. The rule thus stated was subse 
quently adopted in the cases of Harry Suker Mookerjee v. Kol 
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I Comar Mookerjec', Alok Soondry Gooplo v. Horo Lal Ray? 1006 
I. and’ Keshwh Chunder Sem v. Fpaemowte In some of these yudu vai Poddar 
eater, no doubt, the fraudulent object bud been carried into effect, 
- while in others the attempt bol failed ; but it was expressly 
stated in Hurry Swnker Mookerjee v. Kai Coomar Mookerjee* 
that it was immaterial whether any creditors of the transferor 
were actually defrauded, and in Alot Soondiy Gooplo v. Horo 
Tut Hog? Jackson J, with the concurrence of Sir Barnes 
Peacock C. J, observed that, ax Courts of Justice are designed 
for the protection of honest suitors and the enforcement of just 
'elaims, they are not available ax machinery to aid the carrying 
‘out of schemes of fraud. This view might seem to receive 
- . seme apparent support from the observations of the Judi 
Committee in Azimut v. Hurdwaree’, Sookheewonce Dussee 
v» Mohewtro Nath Dutt?, anl Rawanngea v. wewlert In 
Tone of these cases, however, did the question arise directly for 
‘consideration, nor was it actually decided, It may be added 
‘that the Courts went so far as to hold that the rule was appli- 
cable not only to the parties to the transaction, but also to 
who take ander the real owner, whether as heire or pur- 
1. ehnsers ; see Lucker Narnia Chuckerbnitly v. Taramonce Dowse!, 
"Furreedooniuss v. Ruhomut™, Garib Hussain v. Asimnnnisa®, 
Parikheck Sahoo v, Rathy Kishen Sako’ and Katee Nath Kur 
Ya Dogal Kristo Debt! In the case last mentioned, however, 
Sir Charles Hobhouse J, expressed considerable doubt as to th 
orrectnees of the view, and assente to it on the ground that it 
‘was supported by a considerable body of authorities and n 

: regarded as desirable in the cireumstances of this country 
s About this time the Judicial Committee decided the case of 
a Sarna Sagh v. Musnmat Pranposree!, in which it wae 
eld that, where in a suit two of the defendants in their answer 
made a statement iv respect of an alleged mortgage trausaction 


Ruy La] Poddar, 
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- with the object of defeating the unfounded claim of tho 


(Ned Todds Plaintiff, it was open. to either of these two persons in a 


subsequent litigation, in which they were arrayed as plaintif 
and defeodant, to plead that the statement in the joint answer 
im the former suit was false and intended asa fraud on the 
third party. Lond Justice James observed in delivering the 
judgment of their Lordships that it is open to a mortgagor to 
deny that the money the receipt of which ix formally acknow- 
Jedged under his band and seal was actually advanced, and that 
he coukl do so notwithstanding that he made a contrary 
statement ina previous litigation with a thinl party; for a 
pleading by two defendants against the suit of another plain 
can never amount toan estoppel ax between them. A similar 
Principle was adopted by the Judicial Committee in the ease of 
Munwmat Ookey Koownr v. Mussnwat Lolo, Those decisions 
were relied upon by Sir Richard Couch C. J, in Seowmutly Debio 
Chowdhurain v. Bimota Sooaduree Debia® as establishing that, 
even where the object of a Less; transaction is to obtain n 
shield against a creditor, the parties are not precluded from 
showing that it was not intended that the property should pass by 
the instrument ervating the demon, and that in truth it still 
romainel with the person, who professed to part with it. "lo 
same view was also taken in the cases of Poo? Hiíbee v. Goor 
Saran Dow, Sreenuth Roy v. Bintooburinee Debiat, Gopeenith 
Naik v. Jadoo Ghose”, Bykust Nath Sen v... Gorootlah Sibdar* 
and Makim Mullick v. Ramjan Sirdart. Later on, many of 
the authorities on the subject were reviewed in Shawlall Mitra 
we Amaremtew Nath Bow*, and the learned Judges, while 
approving of the role laid down by Sir Richard Couch in Srnrmw//y 
Debia Chowdhurain v. Bimota Soonduree Delia*, indicated that 
there might be substantial distinction between casos in which 
the frawd had been carried into exeention and casos in which 
the contemplated fraud had not gone beyond the stage of 
intention. This distinction was subwquently adopted as well 
founded in the cases of Keli Chero» Pal v. Rasik Lat Pul” 
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of his own misconduct, the later eases eminciate n 


d that the real nature of the transaction ought 
Cone i determining the real rights of the partien. 


‘the true owner to resume the individuality, which 
“east off, in onler to defraud others, yet if he has 







Ii pari delito, patior. est comfitio possideatis" B 

fraud has not been aceomplishel, can this maxim. be 
nately applied? 4 makes a fictitious grant to Æ with a 
frand Wie ereditor C, but the creditor ix not aetually 


ef np a title ty the property, lis guilt is obviously 
Vue of dand T cannot appreciate upon what ground 
lel to A aw aint 2, whose 


i It further appears t 
‘we adopt this view and boll that fraudulent int 


* (1900) I L Iz 95 Onde. 370. 
^ (1800) 30 Mo. 475. 









^. abandoned his frandulont purpose, SE am aware of no case where 

"yoddar the theory, which underlies the rule iu its most stringent form, 

tal Potdar, DAS heen more vigorously explained than in Chureh v. Muir 
a, where Chief Justice Boasley observed as follows 


elim of creditors, ix an immoral act. Such ati affair is inimical 
to social policy. In their essence and in their effects such con- 
tracts aro as immoral, as pernicious, as many of those which the 
law has declared to be utterly void. In these respeots, how are 
thay to be distinguished from contracts, whioh have been so often 
judicially condemned, not on account of any enormous immor- 
ity, but on the sors of their inconsistency with publie interest 
and good government, They are hostile to fair dealing and 
commervial honesty, and on thix account should be subjeated to 
the bar of outlawry." This condemnation of fraudulent convey 
ances may be conseled to be just, but it semu to me that th 
consequences may be eaxily carried too far. Tn my opinion, more 
à ention, not varried into effect, ought not to be sufficient to 
deprive the party of the amistance of the Court in enforeing 
his rights; and if he either abandons his frandulent purpose 
before it ie accomplished, or pays his debts to the full value of 
the property conveyed, the fraud should be regarded ax purged ; 
wee Carll v. Emery” and Drinkwater v. Urinkwatec*, in the 
former of which cases Davens J., in delivering the judgmer 
of the Supreme Court of Massachusetts, observed a» follows — 
“Te would seem equally clear that, when a party, who has 
transferred property todelay or defrand ereditors abawdons hie. 
fraudulent purpose, apprising the other party thercof, and seeks 
to reinstate himself in the possession of his property in order 
to pay his creditors, he may do so, Tt cannot be that the other 
party, who bas been a participant in the fraudulent transaction, 
by reason of such participation should be able to hold the pro- 
perty, the possession of which he had so acquired and thus 
= prevent it from being devoted to its legitimate uses." 
If we apply these principles to the case now before us, tho 
inference is irresistible that the plaintiff ought to succeed, At 
the time when the plaintiff executed the deel of relinquishment, 
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"Court of New York hell that C must reconvey. 

J, observed that as the plaintiff in the slander suit was 
‘defeated, he had no lawful claim as a creditor, and the 
‘could in no senm be maid to be fraudulent, because it 

fe to hinder a person, who had preferred a elaim which 
foundation in law or justice and the verity of which 
‘not established by a judgment of a competent A 
“thie operation of the rule to » eee of thi 

appear to me to be defensible upon 

wither of law or of publie policy. The learned vakil for 
n ippellants atrenüously contended that the vi 
Bir Richani Couch in Sreemutty Debian v. Bimole 
elis is based upon the decision in Sywer v. 












j, 405, in which the learned author questions the roundness 
Wistinotion taken between cases, where a deed executed 
v made hax performed its office and cases where 
0 has not heen used for the purpose for 
gas executed. With all respect for the learned author, 
t to adopt his criticism as sound in principle, and 















— he was exensol service not because he actually pleaded that he 
lund no property in the country, but because ho ultimately paid 
the fine. Lond Hanlwicke drow a distniot on between a ease in 
which the unlawful intention had been carried into execution 
and a case in which no fraud was actually committed, ‘The ame. 
distinction ix supported by the eases of Coftingfon v. Meteher', 
Young v. Descheg?, Plotumvae v. Staple®, aul wax recognised. 
in J» re Great Berlia Steam Hoar Co.* and in the observation 
of Lon Westhu Tennent v. Tennent. In rei! v, Rutehes®, 
Sir Thomas Plumer M. R. reviewed the earlier authorities, 
and concluded that the fact that the deed hat not been acted 
upon and the illegal object had not been carried into execution. 
was an element to be taken into considuration, ‘To the same 
‘effect are tho casos of Daries v. Off! and Manning v, Gill® 
in which persons wore allowel to recover. property, which they 
had alienated, in onler to avoid the effects of conviction for a 
felony, which the grantor supposed they had committed, hut 
which they had not and could not have committed. 

It is manifest, therefore, that there is a considerable body 
of authorities in favour of the view indicated in Symen v. 
upon which Sir Richard Couch relied, namely, that 
re the purpose for whieh the assigument wax made. ix not 
carried into exeention and nothing is done under it, them 
intention to effect an illegal object does not deprive the aesignor of 
his right to recover the property back from the wesignee, who ha» 
given no consideration for it.” ‘There is ample authority that 
in such cases equity will not permit the assignee to work a 
fraud and retain the property himself by setting wp the Statute 
of Frauds as a defenos. (Haigh v. Kage* *, Lincoln v, Weight 
and Childers v. Childers 9] Y may further observe that the 
dlistinetion between the effect of fraud merely intended and a 
fraudulent. purpose actually accomplished has beea recognised by 
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ont in Story on Equity Jurisprodenee, vol. I, section 
test ix whether the parties are truly ju pari defi 

(to me that, when the fraudulent intention has not been 

‘effect aud the nominal transferee dishonestly sets wp 

|í, the parties cannot rightly be regamlel me i» 








down in those cases. I may add that this view was 
y the Allababad High Court in Parow Singh v. Lalji 
Bomlay High 
db Babaji v. Krishan, the 
T dof which cases was followed by this Court in 
Jeeouath. Koer v. Kazi Mahomed Shoiil*. Vara wot satisfied 
High Court did really take a different view. in 
Fenkutuchars* aod Yarumoti 

v. Chautrn Tayayya®. Upon a careful examination 
du. Cheweiruppa v. P'ulleppa!*, Ranga wal v 

and Virrwmali v, Chenden®, Fam. rather inclined 
‘that they dissent only froin the role laid down by 
l Couch in somewhat broad and unqualified terme 

Debit Chorslhnrnin v. Bimota Sovudurec Debia'®, but 

in harmony with cho principles embodied in Golerthuu 
wh v. Nitu Hop *, and Banks Behury Base v. Rejhrmue 
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. If, however, the learned Judges intended to affirm 
A rule inconsistent with the decisions’ last mentioned, I regret 
Tam unable to adopt sach view. With all respect I am 
unable to see how the view taken by this Court enables a 
party toa dishonest trick, by which his creditors may bave 
been dofrauded, to got himself reinstated, when his purpose has 
been served. On the other hand, it seems to me that, if the 
Court. refuses to aid a plaintiff, who has made a fictitious transfer 
of his property from an improper motive, but has not carried 
into effect his intention, the Court really becomes an instrument 
to aid the defendant fraudulent clim to posesion 
contrary to tho real agreement with the plaintiff, Ifa to 
appreciate how in such an event a Court of Equity oan rightly 
hold that the plaintiff mast sufar, because he had an improper 
motive, though no ono has suffered by reason thereof and the 
eonduet of the defendant ix beyond question unconscionable; 
see Lobo v, Brito, 

"There is another aspect of the case before me, which calls for 
notice. ‘The plaintiff did not execute n conveyance in favour of 
the defendant, but gave him a deod of relinquishment. Now it 
in well settled that title to land cannot pass by admission, when 
the Statute requires a dood; see Mahlon v, Marery® and 
MeNeelly v. S. R. O, Coy’. 1t in obvious. therefore that. the 
mere execution of the deed of release did not ereate any title in 
the defendant. No doubt under certain. circumstances the 
plaintiff might be estopped from setting up a title in himwelf 5 
but as tho nominal transferwe and the purchaser from him were 
both aware of the trae nature of the deed of relinquishment 
they cannot set up a title by estoppel, How has then the 
title, which was vested in the plaintiff, passed away from him Y 
‘Whe deed of relinquishment does not operate as a conveyance 
or even asa contract to convey the interest of the plaintiff nor 
doos it operate by way of estoppel. As observed by their Lord- 
ships of the Judicial Committee in Masnmat Qodey Koowwr v- 





































Musmmot Ladoo there ix no other way, in which, it can 
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Wil of the law to recover the property he hue parted with. ANT 
ABO, Le J. 606. (619.20), 18 C. W. N. LL, This principle 
he pasy suffers n deeree to be panned mguinnt in 
We suit which ie only a part of the frandulent scheme, 


Ve mot entries wot, the tranaferor le not estopped from 
tho beni mature of the transaction in a suit for specie por- 

Vu well entered imo by the tranaforve with a third 

Bubbariyar, T. R. 31 Mad 07; 18 M, L 3. 101 


T 
eleme. A release does not operate ax a conveyance. 1t onn, 


N. UD. A document wherehy n bemi purchaser at a Court 
Mie slabu to tho propurty purchased without conveying 
dum rulonse, Remarwari v. Veaksppiter, 3 L. W, 28%, 












ano Bx Avrura Witsox. 


PETHERPERMAL CHETTY. 


MUNIANDY SERVAL 


[Reported in I. L. B. 85 Cate. 880 P.C; Le R. 35 4,98; 
7 C. L.J. 828 P. €. ; 12 €. WN. 952 P. C) 


-| One Muniandy Maistry was the owner of a gmnt known as 
the Tankkyan grant, He died on Snl October, 1890, leaving as 
his next heir his mother Sigappa, to whom letters of adminis- 

“tration to his estate were granted by the Court of the Recorder 

- of Rangoon. She died on txt December, 1803, and on ber 

death, the next heirs to the estate of. Muniandy Maistry were 


lie cousins, Chellum Servai and Muniandy Servai, who were ~ 


vided family ; and lettere 
f the estate of Miniandy Maistey wore 
granted to Chellum Sorvai M y Maistey bud during 
1588 and 1889 borrowel several sums of money from one 
Stumpp, and bad deposited with him the title dela of the 
‘Pankkynn grant ne security for the repayment of the debt. 

Ou 28th November, 1891 Stumpy assigned this debt to one 
Arunachollam Chetty, who, ou 18th September, 1895, ted, 
in the Court of the District Judge of Hanthawaddy, a suit to 
aweover the amount due (He. 14,508-12) by sale of the grant, 
/Chellum Servai had, in the meantime, on 11th June, 1895, 
‘exeouted a deed purporting to be a sale of the grant to one 
AT. P, Petherpermal Chetty (the uncle of the appellant) for a 
consideration stated to be Re. 30,090 for the grant and four 
years’ arrears of rent due from the tenants. In answer to 

‘Arunachetlam Chetty’s suit, it was pleaded that the sale to Pather- 

- permal Chetty, who had no notice of the equitable mortgage, 
gave him a title free of the incumbrance, 

On Sri January 1890 the District Judge gave Arunachellam 

y a decree for vale on the ground that on the evidente in the 











Petherpermal Chetty, at the time of the execution of the deed 
‘Lith June, 1895, had full notice of the equitable mortgage : 
| that decree was affirmed on appeal by the commissioner of 
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on 28th March, 1896, and by the Judicial Commissioner of 
— Lower Burma on 23nd November, 1896, both the Appellate Courts 
.— im their judgments expressing entis nd (o te lend Ros of te 
deed of sale. 
ee Servni died on 15th June, 1806, and on his death 
nalaos (the plaintiff in the suit out of which the 
‘appeal arose) became entitled to the estate. He was at 
time in Madras and did not return to Burma, nntil about 
six months later. Petherpermal Chotty then asserted an absolute 
title in himself to the Tankkyan grant. On 4th June, 1897 
Muniandy Servai applied for letters of administration to such 
of the estate of Muniandy Maistry as was unadministered, 
is application he challenged the title of Petherpermal Chetty, 
who opposed the application ; and by onder 15th July, 
1897, Muniandy Serva was referred to the Civil Court to exta- 
blish his title. After giving instructions for tbe institution of a 
- eivil uit, he was induced to refer the dispute to the arbitration 
of a punchayet of certain elders of his class, who decided in 
favour of Muniandy Servai ;and Petherpermal Chetty agreed 
to restore possession of the grant and render accounts 
Muniandy Servai wished to return at once to Madras, so 
Rs. 1,000 was paid to him on account, and the actual delivery 
‘of possession and settlement of accounts was postponed, until 
he returned. He left Rangoon oo 30th July, 1897, and early in 
the morning of that day executed a document at the house of 
one Maung Shwe Waing. Thie document purported to be a 
release of all claims, but at the time of the execution was 
lulently represented by Petherpermal Chetty to be a record 
* a of the arrangement for restoring the property and rendering 
amont. 7 
Muniandy Servai returned to Burma about a year afterwards, 
when Petherpermal Chetty declined to give up possession, 
‘set up the document of 30th July, 1597 as a releas. 
Muniandy Servai thereupon, on 24th J 
present suit, claiming  pomession of the Tw 
alleging that the deed of sale of 11th Ju 
‘transaction and not intended to be operative ; and 















E. The defendants were Petherpermal Chetty and two 
12 
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persons, Muthis Chetty and Chinuia Chetty, to whom he bal ~ 

‘mortgaged the grant, who were mado pro formi defendants ; but 

no question arose on the present appeal as to their rights, R? 
The defence was a denial of the plaintiff's allegations ; and 

it was also pleaded that tho plaintiff bad no right to nse, 


The judgment of their Lordships was delia N 

Loup Arknsox. In this cate an action was original 
brought by R. Muniandy Servai, claiming through his deceased we 
brother Chellum Servai, who was himself heir and sdminis- 
trator of one Muniandy Maistry, against T. P. Petherpermal 
Chetty, the uncle and predecesor of the appellant (hervinafter 
called " Petherpermal the elder"), and two formal defendants, 
R. M. A. R. L. Muthia Chetty and P. R. M. P. Chinnia 
Chetty, to recover pomesion of a certain tret of paddy land 
about 2,500 acres in extent, known as Government Waste 
Land No. 1, situate in Tamanaing Cirelo, Kungyangon Town- 
ship, Hanthawaddy district, Lower Burma. One Atunachellam 
Chetty claimed to be an ineumbraneer on these lands aw equit- 
able mortgages by deposit of the title deeds for a sum of 
Re, 14,508-12. 

On the Lith June, 1805, Chellum Servai executed a deed 
puporting to be a conveyance on sale of the above-mentioned 
lands to Petherpermal Chetty the elder, a money-lender residing 
im Rangoon, in consideration of the sum of Re. 30,000, tho. 
receipt whereof was thereby acknowledged. 

On the 18th September, 1895, Arunachellam Chetty, the 
equitable mortgages, instituted a suit in the District Court of 
Hanthawaddy against Chellam Servai, as administrator of thes 
estate of Muniandy Maistry, deceased, and Petherpermal tho 
elder, in which he alleged that at the time of tbe execution 
of the above-mentioned conveyance Petherpermal the elder was 
aware of the existence of his (Arunachellam’s) claim as equitable 
mortgagee, and that the sum of Rs. 30,000, the consideration 
mentioned in the deed, had never been paid, and claimed that ` 
he might be declared entitled to hold his equitable mortgage 
over these lands in priority to the last mentioned conveyance, 
and that the defendant Chellum Servai might be ordered to 
pay to him the sum of Re. 14,508-12 with interest, and other 
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Uo Petherpermal the elder filed his defence, and the case having 
4 tome on for hearing, the Distriet Judge decided, amongst other 
_ things, that Petherpermal the elder was, at the date of the 
deed of conveyance to him, well aware of the existence of this 
‘equitable mortgage, and declared that the latter was entitled to 
the former, and ordered the defendant Chellom 
Sefai to the plaintiff the amount of the latter's claim. 
spon Petherpermal the elder procured a loan from the two 
formal defendants to the present suit sufficient to enable him to 
discharge tho amount due to Arunachellam Chetty for debt and 
Gonta, and as security for this loan, le executed a mortgage of the 
lande now sought to be recovered. No question has been raised 
‘us to the validity of this latter incumbrance. 

Thin therefore clear that, whatever may have been the design 
to effect which the deed of the 11th Juno, 1895 was executed, 
Arunachellam Chetty, the creditor, wax not by it in fact defrauded 
of his debt. He was paid his debt together with the costs of the 
Mitigation, which he successfully prosecuted, and, if hi» interests 
were prejudiced at nll, it was only to the extent that he was 
obliged to take proceedings which, had the deed never been 
executed, he might possibly never have been obliged to 
take. 

‘On the 30th July, 1897, R. Muniandy Servai and Pether- 
permal the elder, executed a deed of release, by which the former 
released all his interest in the lands sued for in consideration of 
Rs. 1,000 paid to him by the latter. The Distriet Judge found 
that the execution of this deed was procured by a misrepresent- 

Mon, and declared that ite only effect at law was as a receipt for 
g Mie sum of Ry. 1,000, No objection was taken in the argument 
on the appeal in reference to the finding on thie point. 

Tt, was proved by the affirmation of Muniandy Servai given 
‘in evidence in this case that the deed of the 11th Jone, 1805 was 
‘executed in order to enable the rent to be collected and paid to 
the grantors, and “to quash Subramania 
‘of the equitable mortgagee. The District Judge 

waa "a benami conveyance" made by the parties to 
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T7 
argument by Counsel on behalf of the 


that on an issue of fact such as this, the finding of the 
e, who tried the case and saw the witnesses, approved, as it 


nay Serra. ‘was, upon: appeal, should)’ under the eireumstanpes of the case 





be disturbed. 
‘The only questions, therefore, for gine 
are-— 4 t 
(1) Ts the plaintiff, despite participation in frandu 
attempt to defeat his creditor, entitled to recover the Buon 
of the lands purported to be gonveyed ? | 








(2) Is bie right. of. pe eed by the pist Article of 
Schedule TÌ, to the India» Limitation Act? 


Their Lonlships are of opinion that their answer to the first E 








question must be in the affirmative, 

A enami conveyance ix wot intendel to be an operative 
iostrument. 

In Mayne’s Hinds Law (7th Ed., p. 595, pam. 440) the 
result of the authorities on the subject of benawi transaetions ix 
correctly stated thus — 





eoletely disappears from the 
Me, Mie name le simpiy m lion for that of the person beneficially 
interested. The faot that A tas sesumed the name of B in onder to chent 
Kean be no reason whalerer why = Cow shwald att or permit to 
beat A. But, M A requires the help of the Court to got th estate hask 
inte hie own guess, ot ta get the title fate hie own name, lt may Ve very 
material to cider whether A hes setwnly eheated X or not, IF he ban 
dos so y mesna of his alin, then ft han ented to be n mons mash ani 
Ms become a reality; 1k may be very proper for n Court to say that willy, 
mat allow Mim to renume the indivhinaity, which he bas once cust of ih 
voler Vo detrand ethers. If, howerer, ho hax vot defruwded muy one, toro Ù 
Qum be mo ronson why the Curt should punish his intention by piring hie 
‘state sway to D, whome rogvery ie even more complicated than his own. 
‘This appears to be the principle of the English decisions, For instance 
orma hare heen allowed (o recover property, which they had aasigoed 
‘where they had intended to defawd creditore 
‘who, im thet, wore never injured . . . But whore the fraudulent or illegit 
‘purpose bas actually been effected by means of tho colourabla grant, then 
{tha mazim applies: Dn pori délits patior ost conditio ponredentia, The Court 
‘will help neither party. ‘Let the estate lie where it falle." 
this, it is contended on behalf of the appel- 
much confusion would be imported into the law, if 

















the maxim fw pari delicto potior ext conditio powideulis were not 
‘rigorously applied to this case, and, apparently, that the eause 
‘of commercial morality would be so much prejudiced, if debtors, 
who desired to defraud their creditors were not deterred from 
trusting knaves like the defendant, that in the interest of the 

aw it were, be ought to be permitted to keep for 
n into, the posession of which he was so 
2 hteously and unwisely put. 

"The answer to that is that the plaintiff, in suing to recover 
pomesion of lis property, is not carrying out the illegal 
Aransuotion, but js seeking to put everyone, as far as possible, in 
the samo position a» they were in before that transaction was 
determined upon. It is the defendant, who is relying upon the 
fraud, and ix seeking to make a title to the lands through and 
by means of it. And despite his onxiety to effect great moral 
‘ends, he cannot be permitted to do this, And, further, the 
purpose of the fraud having not only wot been effected, but 

» absolutely defeated, thero i» nothing to prevent the plaintiff from 
repudiating the entire transaction, revoking all authority of 
confederate to carry out the fraudulent scheme, and recovering 
possession of his property. ‘The decision of the Court of Appeal 
in Taylor v. Bowers’, and the authorities wpon which that 
eciaion is based, elenrly establish this, Symes v, Zrghes? and 
Tn Great Berlin Steamboat Co^ are to the same effect. And 
the authority of these decisions, as applied to a case like the 
prevent, is not, in their Lordships’ opinion, shaken hy the 
observations of Fry L.J., in Keuricy v. Thomson. 

m. Mr, Upjohn contended that, where there is a fraudulent 

LJ / rangement to defeat ereditors, such ae wax entered into im 

thin case, if anything be done or any step be taken to carry 
‘ont the arrangement, such ason the trial of an indictment for 
‘conspiracy, would amount to a good overt act of the conspiracy, 
Any property transferred by the debtor to his co-com 
annot be recovered back. "This, however, i» obviously not the 
Taw. In conspiracy the concert or agreement of the two minds 
‘is the offence, the overt act is but the outward aud visible 
‘evidence of it. Very often the overt act is but one of the 






































© (1870) L. R.1 Q B. D.291. > (1844) L. It 26 Ch. D. 616. 
CASTO) E. R. 9 Ry. a75, 69. + (ISTE. Reg n 












9 





* 


»* SELECTION OF LEADING CARES. 


steps necessary to the accomplishment of the illegal purpose, and 
‘may, in itself, be comparatively insiguificant and- harmloss ; but 
to enable a fraudulent confederate to retain property transferred 
to him, in order to effect a frand, the contemplated fraud muet, 
according to the authorities, be effected. Then, and then alone, 
does the fraudulent grantor, or giver, lore hit to 
aid of the law to recover the property he eir om X 
As to the point raised on the Indian Limitation Act, 187| 
their Lordships are of opinion that the conveyance of the 11th 
June, 1895, being an inoperative instrament, as, in effect, it has 
been found to be does not bar the plaintiff's right to recover 
possession of his land, and that it is unnecessary for him to have 
it. vet aside as a preliminary to his obtaining the relief he clai 
The 14th, and not the 91st, Article in the second: Schalulo to 
the Actis, therefore, that which applies to the ease, and the suit 
bas consequently been instituted in time. ‘Their Lordships nto, 
for these reasons, of opinion that the decision appealed: from i» 
Fight and should be affirmed, and that thie appeal should bo stin- 
mised. They will humbly advise His Majesty accordingly. 


‘The appellant will pay the coste of thie appeal. 
Appeal dismined. 


Note—If the object of the fraud tx mot accomplished either wholly or 
partially, thew the pemon in whose hande the property ia, in liable to give 
‘wp the property (o the transferor who nttempted. the fraud. Whore V 
‘object of the fraudulent transfer was to deprive another person wf apaci 
‘property, ih ie mecomplished when the transfer is effected and everything 
je done to give effeet so that taunsfer, Buryonarayuns v, Dufchinh, 2 L W. 
111 (114-8). Beo also notes om Jade Noth v. Hey. Lat, (ts te W. 23 Cae. 007) pa 
atp BT ef thie book. =v 

The principle of the decision ip tbe leading case ia inapplicable to tran- 
actions in which the law requires the mame of ihe aetual purchaser to bo 
e ie im » document by the Court aman v, Fenkappaier, D L. W. 
=, 























